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FALKNER v. LEITH & JONES. 


1. Land acquired by entry, and for which a receipt of full payment has been 
executed by the register, vests such title in the person to whom it is giv- 
en, as may be sold under execution at law. 

2. Neither the acts, or declarations of a debtor subsequent to the institution 
of a suit against him, to recover a tract of land sold under execution, can 
be given in evidence against the creditor. 

3. A recital in an assignment of a land certificate, that it was transferred 
for a valuable consideration, is not evidence against one, who was a cre- 
ditor of the assignor, at the time. The burthen of proving the considera- 
tion is cast upon the grantee. 

4, In a suit against two, the admissions of one defendant are competent tes- 
mony. If the co-defendant desires to avoid the effect which such admis- 

_ sions may have upon him, he should ask a charge of the court. 


Error to the Circuit Court of Cherokee. Before the Hon. 
G. D. Shortridge. 


Trespass to try title to'a tract of land, by the plaintiff a- 
gainst the defendant in error. 

From a bill of exceptions it appears, that the plaintiff was 
a purchaser of the land in controversy, at sheriff’s sale, under 
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execution against James Leith, one of the defendants in er- 
ror, which was conveyed to him by the sheriff. 

The defendants produced the certificate of the receiver of 
the land office, acknowledging the receipt from the said James 
Leith, of the purchase money of the tract sued for, on the 
back of which was the following transfer: ‘For value re- 
ceived, I assign the within certificate to Moses Jones, and 
hereby authorize the patent to the within described land to 
issue in hisname. Witness my hand and seal this 4th day 
of October, 1842. James Leith, (seal.)’ This transfer was 
made before the register, and certified by him on the certifi- 
cate of the receiver. The defendants also proved, that since 
the commencement of the suit, one Baker, had rented the 
land from one John Leith, who said at the time he was acting 
for Jones, the defendant. This was admitted against the 
objection of the plaintiff, and he excepted. It was proved 
there was no change in the possession of the land, from 1835 
or 1836, until six months after the commencement of this 
suit, when Leith, one of the defendants, moved to Jackson 
county, where Jones, the other defendant resided. The 
plaintiff also proved, that a few days after the judgment on 
which the land was sold, was rendered, Leith told witness, 
that it was unjust and he never intended to payit. That he 
had sold, or conveyed the land to Jones; that it could not be 
sold to satisfy the judgment, and that he had made an ar- 
rangement with Jones about it. Plaintiff offered to prove, 
by the same witness, that Leith at the same time wanted to 
convey his other property to witness, to prevent its being sold 
to satisfy the judgment. On defendant’s objection this was 
excluded, and plaintiff excepted. 

The court charged the jury, that the assignment of the re- 
ceiver’s certificate, was in the nature of a deed, and of itself 
imported a consideration, as against a subsequent purchaser, 
or creditor, who had assailed it for fraud. That Leith re- 
maining in possession of the land, for a long time after the 
transfer to Jones, was not of itself sufficient to create a pre- 
sumption of fraud, but might become evidence of fraud, when 
taken in connection with the other circumstances tending to 
show fraud. 

The plaintiff moved the court to charge, that if Leith was 
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indebted to the plaintiff when the assignment was made, 
which was only seven days before the rendition of the judg- 
ment, that Leith had remained in possession of the land un- 
til six months after the commencement of this suit, and that 
Jones and Leith were brothers-in-law—that these circum- 
stances raised a presumption of fraud in the assignment, un- 
til the defendant proved that a valuable and sufficient con- 
sideration was paid by Jones. ‘This the court refused to give, 
and the plaintiff excepted, as well to the charges given, as 
to those refused, and here assigns these matters as error. 








A. J. Wavxer, for plaintiff in error. 

Leith’s declarations, after the assignment of the receiver’s 
certificate to his co-defendant, Jones, were competent evi- 
dence—1. Because the retention of the possession of the 
land by the vendor, strengthened by the other facts in the 
case, created the presumption of a combination to defraud, 
and rendered the declarations of the vendor evidence against 
the vendee. Goodgame v. Cole & Co. 12 Ala. 77; Abney 
v. Kingsland & Co. 10 Ala. 355; Borland v. Mayo, 8 Ala. 
104, 

2. Because Leith was a party to the record, (the original 
defendant,) and his own declarations were evidence against 
himself at least. Palmer v. Severance & Stewart, 9 Ala. 765, 

The authorities all show, that a deed is not of itself evi- 
dence of a consideration when assailed for fraud by third 
persons, and not by the parties to it. McCaskle v. Amarine, 
12 Ala. 17; 3 Philips on Ev. 1448, note 969; McCain v. 
Wood, 4 Ala. 258; Branch Bank at Decatur v. Kinsey, 5 
Ala. 9. 

The long continued retention of possession of the land 
created a presumption of fraud, or was in other words a badge 
of fraud. Clay’s Dig. 254, § 2; P. & M. Bank of Mobile v. 
Borland, 5 Ala. 546; Blocker, adm’r, v. Burress, 2 Ala. 354. 

The recital of the assignment on the receiver’s certificate, 
that it was made for value received, could not be evidence 
against any person except the parties to the same. Branch 
Bank at Decatur v. Kinsey, supra; McCain v. Wood, supra. 
The admissibility of a recital in a deed depends on the same 
principle, as the admissibility of the declararions of the grant- 
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or. Leith’s declaration that he had received “ value’’ for 
making the assignment could not be evidence against plain 
tiff in this cause, aud certainly not evidence of a considera~ 
tion. 3 Phil. on Ev. 1236; Berry, use, &c. v. Hardman, 12 
Ala. 604. 

It is certain that the indebtedness of Leith to Falkner, the 
short time that elapsed between the date of the assignment, 
and the judgment, the relationship of the parties, and the 
long continued possession of the land by Leith, and the 
small amount of Leith’s property left, after the assignment 
to Jones of his land, created a suspicion of the fairness of 
the transaction, and a presumption of fraud, and devolves 
upon the vendee, or assignee, to show that the arrangement 
was made for a valuable consideration, and with honest mo- 
tives. McCaskle v. Amarine, 12 Ala. 18; Goodgame v. Cole 
é Co. Ib. 77, and cases above cited. 











L. E. Parsons, contra. 

1. This case has been here before, and the court say, “ we 
think the law is, that the assignment of the land office cer- 
tificate, by a valid instrument, will prevent the title of the 
land from passing to a subsequent purchaser at sherifl’s sale.” 
Falkner v. Jones and Leith, 12 Ala. 172. The certificate 
does not vest a title in the holder, which is subject to sale 
under judgment at law. Our statute makes it a “full, com- 
plete and legal title, so far as to enable the holder of such 
certificate to maintain any action thereon.” Dig. 341, § 
167. This leaves the liability of the land to sale at law as 
it was before the passage of the act. The certificate is only 
evidence to show who has the right to a legal title. But for 
the statute, the holder could not sustain ejectment or any 
other action. 

2. The admission of what John Leith said, when he was 
renting the land, is a part of the transaction, and proper to 
go to the jury. 

3. It has been decided, over and over, that such a seal does 


‘© import a consideration. The plaintiff says he assails this 


© @eed for fraud ; but he proves none. It is contended there- 
fore, that prima facie this deed is good until they have shown 
-sém#ething more than the facts disclosed by this record.— 
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Whitney v. Stearns, 4 Shipley, 394; Sloan v. Gibson, 4 
Missouri, 33 ; Chitty on Con. 27. 








CHILTON, J.—1. It cannot be considered as an open 
question in this court, whether land acquired by entry, and 
for which a receipt of full payment, certifying the entry, has 
been executed by the register, vests such title in the person 
to whom it is given, as is subject to be sold under execution . 
at law. This precise point was decided in Goodlett v. Smith- 
son, 5 Porter’s Rep. 254, which was recognized as settling 
the rule correctly in Rosser v. Bradford, 9 Porter, 345, and 
also in the decision upon this case when heard previously, 
12 Ala. Rep. 170. The rule has become too firmly settled 
by judicial decision now to be departed from. however much 
I might be disposed, were the question res integra, to a dif- 
ferent conclusion. 

2. It is very clear, that neither the acts nor the accompa- 
nying declarations of Leith, the defendant, which occurred 
subsequent to the institution of this suit against him, as the 
same were allowed to be proved in this cause, are admissi- 
ble, for if such proof were allowed, there would be no end to 
the expedients to which men might resort, to fabricate testi- 
mony, so as to meet the various exigencies of their defence. 

We might here close, but other points are presented which 
may again arise upon another trial, and therefore require a 
decision. 

The same reasoning is equally applicable to the ques- 
tion of consideration, as evidenced by the recital in the trans 
fer of the receipt by Leith to Jones. This transfer was made 
after the debt was due to the plaintiff under which the land 
was sold, and only seven days before it was reduced to judg- 
ment. And Leith remained in the possession of the land 
which he had thus transferred to Jones, his kinsman. Now 
we think it very clear, that under the circumstances of this 
case, it was incumbent on the defendants, in order. to defeat 
the right of the creditor, to show the consideration of the 
sale. Ifthe bare recital proves the consideration, then a 
debtor seeking to screen his property from the payment of 
his debts, may by a dash of the pen insert in his fraudulent 
transfer, “for value received,” and set his creditors at defi- 
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ance. Such transactions are most usually unattested by 
witnesses, and in most cases, the creditor would find it im- 
possible to prove a negative—that the payment was not made, 
whereas the honest purchaser would rarely fail for want of 
proof. Upon principle, therefore, it would seem the proof 
of consideration should be made by the party holding the 
affirmative. The point however is well settled upon autho- 
rity. In McCain v. Wood, 4 Ala. Rep. 258, it was held, 
that when the contest is between the creditor and the 
tee, in a trust deed to secure another creditor, the 
Bae ation of the deed must be shown, and is not proved 
by the recitals in the deed, or by the admissions of the grant- 
or at the time of its execution. So in the Branch Bank at 
Decatur v. Kinsey, 5 Ala. 9, it was held, that as a voluntary 
conveyance was void as against creditors of the grantor, it 
was necessary, that the person claiming under such convey- 
ance, should prove the consideration in a controversy be- 
tween him and the creditor. Also, that in such case, the 
recital in the conveyance is no evidence of consideration, as 
it is no more than the admission of the grantor, but the fact 
must be proved by extrinsic evidence. See also, McCaskle 
v. Amarine, 12 Ala. 24. 

As to the admissions of Leith, which were rejected by the 
circuit court, and which were offered to be proved against 
him, they should have been allowed. They are evidence 
against him, and if the defendant, Jones, desired to avoid 
any effect which he supposed such admissions of his co-de- 
fendant might have upon him, a charge should have been 
asked of the court. Palmer v. Severance, et al. 9 Ala. Rep. 
761. 

~ These views will be a sufficient guide for the final dispo- 
sal of the case in the court below. 

Let the judgment be reversed and the cause remanded. 
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ASHLEY’S DIS. v. ASHLEY’S ADM’R. 


1. An order, or decree, of the orphans’ court, accepting the resignation of an 
administrator, and directing him “to pay over to his successor, when known, 
the sum of $2696 84, being the amount due from him to said estate,” is not 
such a final decree, as will protect the adminisrator against a citation fora 
a final settlement of the estate, by the distributees of the estate, although he 
had paid over to his successor, the sum ascertained by the previous decree, 
to be due from him. 


Error to the Orphans’ Court of Montgomery. Before the 
Hon. Adam C. Felder. 


The facts appear in the opinion of the court. 
Mays, for the plaintiff in error. 


Bexiser & Harais, contra. 

1. It is admitted, that by our decisions, the annual returns of 
an administrator may be corrected on a final settlement of the 
estate, and such a decree be rendered, as will be proper upon a 
view ofall the facts. Willis’s adm’r v. Willis’s heirs, 9 Ala. 335; 
Brazeal’s adm’r v. Brazeal’s dis. ib. 496; Cunningham v. Pool, 
et al.ib. 620; Smith’s heirs v. Smith’sadm’r, 13 ib. 329. But 
where items have been passed on, by the orphans’ court, 
sech an adjudication of them, is at least, prima facie proof of 
their correctness, in favor of the administrator. Mills’s adm’r 
v. Mills’s heirs, éc., at this term ; Allen v. Hubbard,8 New 
_ Hamp. 487; Loring, adm’r v. Sternman, et al. 1 Metcalf 207, 
208 ; McCall v. Peachy, adm’r 3 Munf. 288; and such items 
ought not to be received, unless by a court of equity, or.on a 
petition filed for the purpose, setting forth fraud or mistake: 
and the application should be made. within areasonable time. 
Burton and wife v. Dick, et al. 3 Yerger, 112 ; Bunting’s.ap- 
peal, 4 Ser. & Watts, 460 ; Stetson v. Bass, 9. Pick 26; Tay- 
lorv. Benham, 5 Howard U. S. 223; Crombe v. Engle;'4 
Harr. 83 ; Dement et al. v. adm’r of Burgess, 13 Ala. 140. 

2. The citation in this instance, was properly discharged. 
The administrator, in 1839, made a final settlement with the 
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court, resigned his trust, and was ordered to pay over to his 

successor, which order has been fully complied with. He 

is not in default, in any manner. Leland v. Kingsbury, 24 

Pick. 317 ; Skinner v. Frierson, 8 Ala. 915 ; Gayle v. Elliot, 


10 Ala. 265; Watson and wife v. May, 8 ib. 177. 








DARGAN, J.—On the 4th of January, 1837, William 
Ashley was appointed administrator of the estate of James 
Ashley, deceased, by the orphans’ court of Montgomery. He 
returned an inventory of the estate, and account of sales: he 
also petitioned the court, that commissioners be appointed to 
divide the estate, amongst the children, and widow of the dece- 
dent, and commissioner’s were appointed by the order of the 
court. On the first of November, he filed his accounts in the 
orphans’ court, which showed, that he had in his hands, 
twenty six hundred and ninety six dollars eighty four cents. 
He then tendered his resignation as administrator, which was 
accepted, and an order was ‘then made, that he be no longer 
administrator of said estate, and that he pay over to his suc- 
cessor, when known, the sum of twenty six hundred and 
ninety six dollars eighty four cents, being the amount due 
from him to said estate. On the 24th of July, 1848, a cita- 
tion was issued to him, at the instance of the distributees, re- 
quiring him to appear, and make a final settlement of his ad- 
ministration. 

The administrator appeared, and objected to entering into 
an examination of his accounts, or making any further set- 
tiement, alledging, that a final settlement of his administra- 
tion had been previously made, and he discharged from the 
administration by the previous order and decree of the or- 
phans’ court ; and relied upon the orders referred to, and in- 
troduced proof to show, that he had delivered over to the 
distributees, their respective shares, and had paid to his suc 
cessor in office, Felix Ashley, who was appointed adminis- 
trator de benis non, the sum ascertained to be due, from him 
to the estate, in his settlement made Nov. 1839. The or- 
phans’ court upon the production of these orders, and this 
proof, dismissed the application for final settlemeut, on the 
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ground that the defendant had made a final settlement of his 
administration, and refused to proceed further with the ex- 
amination of the cause. 

A final settlement of a decedent’s estate, whether it be had 
at the instance of the administrator, or of the distributees, is 
a judgment, or decree of the orphans’ court, definitely ascer- 
taining, and settling, the rights of all parties interrested in it. 
The material requisites therefore, of a final settlement are, 
first, that there be parties to it, whose rights are bound there- 
by; secondly, that those rights should be judicially ascer- 
tained, and established by the judgment of the court. Tried 
by these requisite, the orders of the orphans’ court relied 
on, as showing a final settlement, or decree, possess not one 
quality of a final settlement. Who were the partiestoit? Are 
their rights ascertained by it? The record of the orphans’ 
court does not inform us. It is true, that the administrator 
was ordered to pay over to his successor in office, the sum as- 
certained to be in his hands, when such successor should be 
known ; but this isno judgment, or decree, for it is not ren- 
dered in favor of any one; such a judgment, if it was even 
intended as such, by the orphans’ court, would be void. 11 
Ala. Rep. 740; 5 ib. 280. 

The orphans’ court therefore, erred, in dismissing the ap- 
plication, and in refusing to require the defendant to make a 
final settlement of his administration, and for this error the 
cause must be reversed and remanded. As the orphans court 
dismissed the application for final settlnment, for the reason 
that one had been prematurely made, we can only review 
this act. ‘T’o what extent the defendant may be liable, or 
- what will be proper evidence to charge, or discharge him, we 
can intimate no opinion; we only say, that the records of the 
orphans’ court do not show a final settlement, and the distri- 
butees have no right to call the defendant before the orphans’ 
court to make one. 

The decree of the orphans’ court is reversed, and the cause 
remanded. 
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PATTON v. HAYTER, JOHNSON & CO. 


1. If a senior judgment creditor instructs the sheriff to hold up the execu- 
tion issued thereon, it is fraudulent in law, as against subsequent judgment 
creditors, and will postpone the lien of his judgment on the real estate of 
the debtor in favor of junior judgments, upon which executions have issu- 
§ ed, and been served, before a second execution is sued out on the elder 


judgment. 

2. A bill of exceptions is to be taken most strongly against the party except- 
ing, and all reasonable presumptions will be indulged by an appellate 
court in favor of the judgment of a subordinate tribunal. 

3. If an alternative state of facts is presented for the determination of the 
primary court, one of which will sustain, and the other reverse its judg- 
ment, it devolves upon the party against whom its decision has been made to 
negative, in his bill of exceptions, efther by positive statement, or by a 
recital ofall the evidence, the alternative which supports the judgment. 


Error to the Circuit Court of Madison. Before the Hon. 
G. D. Shortridge. 


In this case, a motion was made to the court for an order 
to the'sheriff, as to the application of a sum of money in his 
hands, raised from a sale of the real estate of one Fredrick 
Elgin, against whom the plaintiff and defendants had seve- 
tally‘obtained judgments and executions. It appears by the 
bill of exceptions found in the record, that the plaintiff in er- 
ror, on the 26th April, 1841, obtained a judgment by confes- 
sion against said Elgin, with a stay of execution for six 
months ; that execution issued on said judgment, and was 
delivered to the sheriff of Madison county, on the 17th day 
of November, 1841; that said execution has never been re- 
turned to the court whence it issued, but has beer held up 
by said plaintiff in error, or is still in the sheriff's hands; that 
at the time said execution was delivered to the sheriff, said 
Elgin was perfectly solvent, having in his possession a con- 
siderable amount of real and personal property ; that on the 
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— day of June, 1844, the defendants in error obtained a 
judgment against said Elgin, in the county court of Madison, 
for $66 36, besides costs, and on the day of June, 1846, 
they recovered judgment against him in the same court for 
$185 46, besides costs ; that executions were regularly is- 
sued on each of the judgments, in favor of the defendants in 
error, and returned “no property ;” that on the 21st Septem- 
ber, 1847, executions were again issued on each of de- 
fendants’ judgments, and levied on certain real estate, as the 
property of said Elgin; that on the 29th November, 1847, 
afrer said property had been advertised for sale by virtue of 
said levy, the plaintiff in error caused an execution to be is- 
sued on his said judgnient, and on the sale of the property. 
claimed the proceeds thereof. The court, on this state of 
facts, direct the sheriff to apply the money, first, to the pay- 
ment of the executions in favor of defendants, and if any re- 
mained, to apply it to the execution in favor of the plaintiff 
inerror. To this direction of the court the plaintiff in error 
excepted, and now assigns it as error. 











J. Rosinson, for plaintiff in error. 

The property of defendant sold by the sheriff was land. 
Patton’s judgment was the oldest. His execution was issued 
and levied upon the property before it was sold under the 
junior judgment. The sheriff should have been directed to 
pay over the proceeds to Patton. ‘Turner v. Lawrence, 11 
Ala. 430. 

There is nothing in the proof tending to show that Pat- 
ton’s judgment was dormant, or his delay fraudulent. 


OrmonD, contra. 

The judgment was obtained by Patton by confession, from 
Elgin, in 1841, and execution issued thereon during the 
same year, and the bill of exceptions states, that the execu- 
tion has never been returned, or has been held up by order 
of the plaintiff. Conceding that the true interpretation of 
the bill of exception is, that Patton caused another execu- 
tion to be issued in 1847, and placed in the sheriff’s hands, 
this was not done until the levy of the defendant on Elgin’s 
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land; and its advertisement for sale. Under these circum- 
stances, I contend, first, that the execution of Patton had be- 
come dormant by his laches, whilst the defendant is a vigi- 
lant creditor, who has re-issued his execution without the 
lapse of a term, and is therefore entitled to a preference with- 
in the very terms of the decision relied upon on the other 
side from 11 Ala. 430. 

Second, that as Patton’s judgment was obtained by con- 
Session, it is as against a judgment creditor, obtained in the 
ordinary mode, to be considered fraudulent until the conside- 
tation is proved. Roberts on F. Con. 489, and cases cited. 








COLLIER, C. J.—By an act passed in 1836, it is enacted, 
that when any execution shall have been issued on any judg- 
ment, &c., within a year and a day after the rendition of 
such judgment, &c., which shall not have been returned sat- 
isfied in full, it shall be lawful at any time thereafter to issue 
execution thereon, without suing out a scire facias, or any 
process to revive.the same. Further, when an execution 
shall have been sued out on any judgment, &c., within a 
year and a day from the rendition thereof, and not returned 
satisfied in full, such judgment, &c., shall not afterwards be 
presumed to be paid or satisfied, unless payment or satisfac- 
tion be entered on the record of the court in which the same 
shall have been rendered, &c., or unless no execution shall 
have issued for the space of ten years. Clay’s Dig. 206, § 28. 

The terms of this statute are too explicit to leave room for 
controversy. So far from requiring the execution issued 
within a year and a day to be returned “ no property found,” 
or other equivalent return to be made, it is expressly declared, 
that the fact of satisfaction must be affirmed by the return; 
and if the execution thus sued out is not returned satisfied 
in full, it is competent to issue another, any time within ten 
years. It may then be conceded, that as the time prescribed 
by the statute had not elapsed between the issuing of the 
first and second execution of the plaintiff in error, the latter 
was regularly sued out. 

Upon this hypothesis, the question arises, whether the se- 
cond execution derived any additional potency from the first, 
s0:as to continue the lien of the judgment from the period of 
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its rendition. It has been repeatedly held, by this and other 
courts, that if an execution is delayed by the act of the plain- 
tiff, it never acquires a lien upon the goods of the debtor, as 
against one of a junior date ; or if it does, the lien is gone as 
soon as the interference of the plaintiff commences, and will 
only become operative from the time the sheriff is required 
to execute its mandate. See Wood v. Gary et al. 5 Ala. R. 
43. In the opinion delivered by myself in that case, it. is 
said, ‘‘the process is mandatory, and requires the officer to 
make a sum of money of the goods and chattels, &c. of the 
defendant, and have the money at a term therein designated, 
to render to the plaintiff, together with the wnt, &c.; if the 
course of law is arrested by the direction or approval of the 
plaintiff, during all that time nothing is done towards en- 
forcing the payment of the judgment, and the effect in point 
of fact, is the same as if no execution had issued. The le- 
gal presumption is, that the plaintiff intended to favor the 
defendant by suing out his execution; while he would cb- 
tain a lien prior to others, he would, under its protection, se- 
cure to the defendant the enjoyment of his property against 
subsequent executions. No matter how humane and bene- 
volent the motives-which might prompt to such a course, 
they would not relieve the elder execution from being fraud- 
ulent in law.” An execution which is fraudulent as respects 
those subsequently issuing, is void, and inoperative to affect 
rights which otherwise arise under them. Being fraudulent 
as against a junior execution, it cannot have the effect to con- 
tinue the lien of the judgment as against subsequent judg- 
ment creditors, whose executions have been levied before a 
second fieri facias was sued out. Its efficiency being para- 
lized by the act of the plaintiff, it cannot prejudice the dili- 
gent creditor, who has caused the property of the debtor to 
be first seized; but as it respects him, it is as if no execu- 
tion had ever issued. 

It has been supposed from what was said arguendo in the 
Opinion of a majority of the court, in Wood v. Gary et al. 
that the interference of the plaintiff should be fraudulent in 
' fact, in order to impair the lien of the suspended execution ; 
and this conclusion, it is contended, is enforced by the Br. 
Bank at Huntsville v. Robinson, 5 Ala. Rep. 623, and Tur 
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ner v. Lawrence, 11 Ala. Rep.426. Attention to the facts of 
these cases will show, that although some stress may seem 
to be laid upon the absence of fraud, asa fact, what was said 
upon the point was not material, and did not enter into the 
decision of the cases, and cannot therefore be regarded as au- 
thoritative, even if it be in conflict with the view we have 
taken of the law. 

If then, the lien of first the execution was destroyed by the 
direction of the plaintiff to hold it up, no consequences preju-. 
dicial to the defendants in error would result from its having 
issued. But it would effect no purpose as against them— 
being as we have seen fraudulent in law, and of consequence 
void. In determining the superiority of the respective liens, 
the plaintiff in error stands precisely in the predicament as if 
no execution had issued in his favor until the levy of the de- 
fendant’s fi. fa’s. This being the case as against the defend- 
ants, his judgment would be dormant and inoperative by the 
failure to sue outa valid execution within the year and a day, 
and though his judgment was prior in time, its collection 
would be postponed. See Conard v. The Atlantic Insurance 
Co. 1 Pet. Rep. 386; United States v. Morrison, 4 Pet. Rep. 
124; Porter v. Cocke, Peck’s Rep. 30; Moliere v. Noe, 4 
Dall. Rep. 450; Kemper v. Hock, 1 Watts’ Rep. 9; U. 8. 
Bank v. Winston’s Ex’r, 2 Brockb. Rep. 252; Jackson v. 
Knight, 4 Watts & Sergt. Rep. 412; Burney v. Boyett, 1 
How. Rep. (Miss.) 39; Grand Gulph v. Henderson, 5 Ib. 
292; Michie v. Planters’ Bank, 4 Ib. 178; Lucas v. Stewart, 
3 Smedes & Marsh. Rep. 231; Pickett v. Doe, 5 Ib. 470; 
Mansony & Hurtell v. The U. S. Bank and Assignees, 4 Ala. 
Rep. 735. 

It is stated in the bill of exceptions, that the first execu- 
tion sued out by the plaintiff in error, has never been return- 
ed, “but was held up by the plaintiff, or is still in sheriff’s 
hands.” If we are to understand by this, that the proof 
showed either that the plaintiff was active in preventing the 
mandate of his fiert facias from being executed, or that the 
sheriff mero motu failed to make the money thereon, our 
conclusion must be the same as if the positive interference of 
the plaintiff had been proved. It devolved upon the circuit 
court to determine which of these alternative facts was es- 
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tablished, and we must intend, that that court supposed tha 
first at least was proved, as its existence was necessary to 
the judgment we are called on to revise. If this hypothesis 
be false, it should have been negatived by the bill of excep- 
tions, either by a positive statement, ora recital of all the ev- 
idence submitted. It is well settled, that a bill of exceptions 
shall be taken most strongly against the party excepting, and 
that all reasonable presumptions shall be indulged by an ap- 
pellate court’in favor of the judgment of a subordinate juris- 
diction. Under the influence of these principles we may 
rest our conclusion upon this point. It remains buf to add, 
that the judgment of the circuit court is affirmed. 








DARGAN, J.—AlthoughI agree with the court, that the 
judgment in this case should be affirmed under the facts, yet 
I cannot assent to the proposition, that the lien of an older 
judgment creditor, on the real estate of the defendant, will 
be postponed in favor of a junior, on the ground alone, that 
the sheriff has been instructed by the plaintiff in the elder 
judgment, not to sell uhder the execution issued thereon, or 
because the plaintiff has held it up, and declined to have the 
land sold. If the plaintiff in the older judgment has a valid 
execution in the hands of the sheriff, at the time of the sale 
under the junior judgment, he is certainly entitled to have 
his older lien satisfied, and has priority over the junior judg- 
ment creditor. And although the plaintiff may have, from 
time to time, previously ordered a stay of the sale, or a return 
of the execution, this, in my opinion, will not postpone his 
lien on the real estate of the defendant, in favor of a junior 
judgment creditor. 




















MOORE v. BRIGGS. 


1, M, purchased a carriage of B, and for the payment of 150 dollars, part of 
the price, drew an order in favor of B, as follows: “Mr McGuire will please 
pay, when collected, of fees now due, as orphans court fees, one hundred 
and fifty dollars, and I am to be responsable for interest on this order, until 
paid,” which was accepted by McGuire. B, at the same time, in writing, 
acknowledged the reccipt of the order, and other claims, in payment of the 
carriage. It was proved that more than $150 was due M, in fees, when 
the order was drawn, but that McGuire did not collect them, but turned 
the fees, and fee docket, over to one Blount, his successor in the office of 
county court clerk, of which M was judge. Held, that in the absence of 
fraud, or mistake in giving the order, and executing the receipt, and there 
being no proof that the fees were not due, and could not be realized, or 
that M had interfered to prevent the collection of the fees, B could not 
maintain an action against M, upon the original consideration. 


Error to the Circuit Court of Tuscaloosa. Before the Hon. 
T. A. Walker. 


Te facts will appear in the opinion. 


8. D. J. Moore, for plaintiff in error. The only question 
isone of payment. Did Briggs receive in payment of the 
carriage, the order set out in the bill of exceptions? Briggs 
himself so declares in his receipt to plaintiff in error, and the 
proof shows such to be the case, independent in the order. 

If received in payment, there is an end of the question ; the 
judgment must be reversed. ' 


N. L. Wurrrtecp, contra. 

The order for the fees was not made payable to Briggs, 
and Moore could at any time have arrested the collection, or 
prevented the payment to Briggs; and as McGuire was not 
responsible to Briggs, for a failure to collect, it follows that 
upon the failure of McGuire to collect the fees, and the refu- 
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sal of Moore on demand to pay, an action will lie on the 
consideration of the original contract. 

The plain meaning of the whole is, that the contract wad 
contingent, and was to be a payment only in the event Mc- 
Guire collected the fees. It is wholly unlike the case of 
Harrison v. Hicks, 1 Porter, 423. 

He further insisted, that the receipt executed by Briggs 
was not cgnclusive, but was open to explanation; and cited 
Gayle v. Randle, 1 Stew. 529; Sanders v. Hendrix, 5 Ala. 
224; Hogan & Co. v. Reynolds, 8 Id. 59. 








CHILTON, J.—This was an action of assumpsit by the 
defendant in error against the plaintiff. The declaration con- 
tained only the common counts. Pleas, non-assumpsit and 
payment. Verdict and judgment for the plaintiff below. It 
appears from a bill of exceptions sealed upon the trial, that 
the plaintiff below proved the defendant had purchased of 
him a carriage; that one hundred and fifty dollars of the 
price to be paid for it remained unpaid, (to recover which 
this suit was brought.) That for this sum the plaintiff re- 
ceived of Moore an order on one Moses McGuire, as follows: 
“Mr. McGuire will please pay, when collected, of fees now 
due as orphans’ court fees, one hundred and fifty dollars, and 
Iam responsible for interest on this order till paid. July 10, 
1846. (Signed,) S. D. J. Moore.” This order was ac- 
cepted by McGuire, and was read in evidence to the jury. 
The plaintiff also proved, that the fees upon which said or- 
der was drawn, accrued while said McGuire was clerk of the 
county court, and before'said order was given. That after 
it had been accepted by him, McGuire turned over his fee 
docket to his successor, Blount, and told the plaintiff he 
would not collect said fees, and refused to pay said order. 
Of this refusal the plaintiff notified Moore, and demanded of - 
him payment, before bringing this action. 

The defendant below proved that McGuire, at the time of 
accepting the order, promised to proceed and collect the fees; 
that fees to the amount of three hundred dollars were then, 
and are still due from solvent men. Also, to prove payment, 
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the defendant read a receipt in the following words: ‘ Re- 
ceived of S. D. J. Moore, in payment of a carriage, an order 
pn M. McGuire for one hundred and fifty dollars, and a note 
on Faver & Forrest for one hundred and forty dollars, due 
the Ist of January, 1844, and a note of said Moore, due 2d 
Monday in December, 1846, for thirty-two dollars, and in 
addition said Moore is to deliver his old carriage and har- 
ness. This 10th July, 1846. (Signed,) Amos Briggs.” 
The court charged the jury, “If they believed from the evi- 
dence, that defendant had purchased a carriage from plaintiff, 
and in part payment had given the order above copied, drawn 
on a particular fund when collected, and not for the payment 
of money directly, and that the order was accepted by Me- 
Guire, who had been clerk of the county court, and that Me- 
Guire had failed to collect the fees mentioned in the order, 
and had turned the fees and fee docket over to Blount, the 
then clerk, and also, had notified the plaintiff he would have 
nothing more to do with it, and after this, the plaintiff had 
notified the defendant of McGuire’s refusal to pay, and de- 
‘manded of him the sum for which said order was given, and 
defendant refused to pay it—the order being such an instru- 
ment as could not be sued on—the plaintiff had a right to re- 
cover on the original consideration, whatever sum he had 
proved to be due him for the carriage sold to defendant. 
That the order can only be allowed to go before the jury for 
the purpose of showing, and explaining the transaction, and 
to show that it was an instrument that could not be sued on.” 

For the foregoing charge the defendant below excepted, 
and assigns the same for error in this court. 

We do not see upon what principle the charge of the cir- 
cuit court can be sustained. The receipt of the defendant 
distinctly states, that the order on McGuire, with the other 
notes, and the old carriage and harness, were received in pay- 
ment of the demand now sued for. 

No fraud or mistake in giving the order, or in the execu- 
tion of the receipt is alledged, or pretended to be proved. 
So far as the history of the transaction is set forth in the re- 
cord, it appears the plaintiff below obtained all he contracted 
for; he agreed to receive in payment an order on McGuire 
for fees which were due in the orphans’ court. This order 
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was duly accepted, and the fees were then, and still are due, 

and subject to the order when collected. 

The case at bar bearsa strong analogy to the case of Har- 
rison v. Hicks, 1 Porter’s Rep. 423. There an order had 
been given, and accepted as payment by the creditor, drawn 
on the Cherokee agency, for money due from the govern- 
ment of the United States to the drawer. The holder had 
twice applied for the money, but failed to obtain it, as the 
government had not then placed the agency in funds. Held, 
that if the order was accepted as payment and discharge of 
the debt, by the contract between the parties, in the absence 
of fraud, or some failure, such as the record did not disclose, 
the contract should prevail. See also, Lowry v. Murrell, 2 
Por. Rep. 280; Minor’s Rep. 299; 1 Stew. Rep. 220; 2 Ib. 
498 ; 1 Stew. & Por. Rep. 446; 2 Por. Rep. 401; 9 Ib. 146; 
7 Ala. Rep. 955; 10 Ala. Rep. 755. In Trotter v. Crockett, 
2 Por. 411, the court (Thornton, J.) says, “if the transfer 
were intended as an absolute payment, then there can be no 
resort to the original note, nor to the original consideration 
ofthat note.” By the charge of the court in this case, the 
contract of the parties is abandoned. ‘They have said the 
_ order shall be a payment, the effect of the charge is, that it 
shall not so operate. 

If Moore, by any conduct of his, had prevented the plain- 
tiff below from realizing the fund upon which the order is 
drawn, (as the counsel for the defendant in error contends he 
might have done,) then there would be force in the argu- 
ment, that he should be liable on the original consideration, 
as he should not plead a contract which he has violated, in 
bar of arecovery. But this is not pretendod. On the con- 
trary, the fees, which were collected, are to satisfy the or- 
der—are due from solvent men, and can be realized and ren- 
dered available to the defendant in error. That he may have 
difficulty in collecting such fees—that delay may intervene, 
and that the clerk may omit to issue executions for their col- 
lection, or may refuse to pay over the amount when collect- 
ed, as by his acceptance of the order he is bound to do, only 
proves that the plaintiff below may have made a bad trade, 
but certainly, in the total absence of all fraud, imposition, or 
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mistake, do not authorize him to disregard the contract, and 
sue upon the consideration. 

We need say nothing as to the right of the party to ex- 
plain the receipt, as no explanation was offered to be proved, 
tending to show that it did not truly set forth the contract 
of the parties. 

Let the judgment be reversed, and the cause remanded. 











SMITH v. RUDDLE et at. 


}. A deed made in Georgia, by which in contemplation of marriage, slaves 
are conveyed to trustees, in trust for the separate use of the wife, is not 
such an instrument, as is by law required to be recorded, on the removal of 


the property to this State. 

2. Slaves being conveyed to trustees, for the separate use of the wife, with 
remainder to her children, they permitted the husband to have the pos- 
sesion of the slaves, which he retained for more than three years, and 
then sold them. Held, that the statute of frauds, had no applcation, and 
that the fact, that the husband had been in possession three years before 
his sale, did not affect the title of those in remainder. 


Error to the Circuit Court of Montgomery. Before the 
Hon. J. D. Phelan. 


T'uxs was an action of trover, to recover the value of a 
negro girl, brought by the defendants. in error against the 
plaintif—. On the trial a bill of exceptions was taken to the 
ruling of the court, which shows, that the. plaintiff in. the 
court below, to show the title to the slave in controversy, 
introduced a deed in. evidence, bearing date October, 1836, 
made and executed in Richmond county, State of Georgia, 
by Elizabeth H. Greenwood, and George Ruddle, which. re- 
cites, that.a ma.riage was about to be solemnized; between 
the said Elizabeth H. Greenwood, and George Ruddle, and 
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that the said Elizabeth was entitled to a legacy under her fa- 
ther’s will; that by the 5th clause of the will, it was requir- 
ed, that a marriage settlement should be made, conveying 
the property to which the said Elizabeth H. should be enti- 
tled, to trustees, for the use of said Elizabeth and her chil- 
dren, and in consideration thereof, and to carry into effect 
the will of the testator, the said Elizabeth H., with the con- 
sent of the said George Ruddle, which is evidenced by his 
signing said deed as a party, thereby conveyed, bargained, 
and sold unto Robert I. Greeu wood, and George Schley, all 
her interest in the said estate, and after the division of the 
estate, the said Robett I. Greenwood, and George Schley, 
were to take the legal title, and hold the same in trust, and 
to receive the rents, issues, and profits of said property, dur- 
ing the joint lives of the said Elizabeth H. and Geo. Ruddle, 
and to pay the same to the said Elizabeth H., notwithstand- 
ing her coverture, for her sole and separate use, during the 
joint lives of the said George, and his intended wife Eliza- 
beth H, but so that the said Elizabeth shall not have power 
to mortgage, or sell the same, or otherwise dispose of the 
property by way of anticipation; and at the death of the 
said Elizabeth H., the property, both real and personal, was 
to go to, and be equally divided between such children, as 
she may have, living at her death. This deed was acknow- 
ledged and recorded in the county of Richmond, in the State 
of Georgia. 'The negro sued for, isa part of the estate allot- 
ted to the said Elizabeth, and was conveyed by said deed. 
It was also shown, that George Ruddle, the husband, after 
the marriage, received the slave from the trustees, in the year 
1837 ; and in the year 1839 removed to Montgomery county, 
Ala. and continued in possession, controlling said slave as his 
own, until March, 1843, when he sold her to the plaintiff in 
error, who had no notice of said deed, nor was there any: in- 
strument in writing between George Ruddle and the trus- 
tees, showing the terms upon which he received said slave 
from the trustees. The plaintiff’s title accrued by the death 
of their mother, Mrs. Elizabeth H. Ruddle, who died in Sep- 
tember 1843. 

The court charged the jury, that the statute of frauds, re- 
lating to three years possession did not apply to this case—a 
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verdict and judgment was rendered in favor of plaintiffs be- 
low, and this charge of the court is here assigned as error. 











Exmore & Yancey, for plaintiff in error. 

1. The deed does not provide for the possession of the hus- 
band or wife, but excludes it. The trustees are to hold the 
property and pay the profits to the wife. They can also sell 
at their discretion. 

2. Ruddle’s possession is not under the deed, but is incon- 
sistent with it, and he holds under no instrument showing 
the nature of his possession, but controls the property and ex- 
ercises dominion over it in this state more than three years, 
and sells a negro to Smith, who has no notice of the deed— 
and no other notice of the condition of the property than 
what the law annexes to the possession, with claim of pro- 
perty. A case precisely within the terms and the mischief 
the statute. Clay’s Dig. 255, § 2, last clause of section. 

3. Nor can the husband’s possession be referred to the 
wife’s interest, for she had none in the corpus, but in the pro- 
fits. Her possession would be illegal, because contrary to 
the deed, and his possession cannot be referred to an invalid 
one of the wife, so as to defeat the statute. 

4. The possession was in the husband, and as the wife was 
not entitled to it, the law will now presume his possession to 
be her’s, as it would, if she was entitled to the possession, 
or if she had an interest in the corpus. 

5. If the negro belonged absolutely to the trustees, it 
would not admit of a question, and it is the same thing when 
the title and possession belong to them. 

If contrary to the trust, they permit Ruddle to get hold of 
the property, and so to act asto perpetrate a fraud on an in- 
nocent purchaser—they must suffer and be held responsible 
to the children. 

The deed is not impeached, but the possession of Ruddle, 
under the statute for three years, by his sale vested the pro- 
‘ perty in Smith, and on his possession we rely—not on any 
thing in the deed as contrary to law, or as not probated and 
recorded. 


_J. W. Pryor, contra. 
The plaintiffs are purchasers for valuable consideration. 
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The children of the parties are within the consideration of the 
marriage. Fraudulent Conveyances, 110, 123. 

If any conveyance be of goods or chattels, and be not 
on consideration deemed valuable in law, it shall be taken to 
be fraudulent within this act, unless the same be by will, du- 
ly proved and recorded, or by deed in writing, acknowledg- 
ed or proved. Clay’s Dig. 255, $ 2. Now the case does not 
come within this part of the statute, for the “conveyance” 
was founded on a “ valuable consideration.” 

But this court has decided that a marriage contract does 
not come within the purview of our registry statutes. Swift 
v. Fitzhugh, 9 Porter, 39. 

The contract was valid—was founded on a valid conside- 
ration—did not require to be registered. Now the mother of 
the plaintiffs was entitled to the possession of the negroes, 
and the possession of her husband will be referred to her ti- 
tle under the marriage contract. The possession is with the 
party who has the use of the property. 1 Hill’sS. C. 16, 21. 
But section 3, 225, is conclusive in this matter. Doubdtless 
the word “good,” in this section, should be construed to 
mean ‘“ valuable.’ 

The deed is silent about the possession. It vests the legal 
title in trustees, and rents, issues, &c. in wife for life, and 
then to the children. The children are purchasers for valu- 
able consideration—are infants—and took a vested estate. 
Their title therefore could not be defeated, unless the trustees 
had sold the property, &c. 
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DARGAN, J.—It is not denied, but that the children, after 
the death of the mother, became entitled to the property by 
the terms of the deed. But it is contended, that as George 
Ruddle had the possession of the slave, three years before he 
sold her to the plaintiff in error, and the terms on which he 
received said slave from the trustees not being reduced to 
writing and recorded, and the deed of 1836 not being re- 
corded in Alabama, the title of the plaintiff in error, who was 
a bona fide purchaser, is perfect under the statute of frauds | 
of this State. 

That portion of the act relied on, is in the following lan- 
guage: ‘And in like manner, when any loan of goods and 
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chattels shall be pretended to have been made to any person, 
with whom, or those claiming under him, possession shall 
have remained by the space of three years, without demand 
made, and pursued by due course of law on the part of the 
pretended lender, or where any limitation, or reservation 
shail be pretended to have been made, of a use, or property, 
by way of condition, reversion, remainder, or otherwise, in 
goods, and chattels, the possession whereof shall have re- 
mained in another as aforesaid, the same shall be taken, as 
to the creditors and purchasers of the person aforesaid so re~ 
maining in possession, to be fraudulent within this act, and 
that the absolute property is with the possession, unless such 
loan, reservation, or limitation of use, or property, were de- 
elared by will, or deed in writing, proved, and recorded as 
aforesaid.”’ 

That the omission to have the deed of 1836 recorded, does 
not affect the title of the defendants in error, is fully shown 
by the case of Swift v. Fitzhugh, 9 Porter, 39, for the instra- 
ment is not within either the spirit, or intention of the terms, 
“deed of trust, mortgage, or other legal incumbrance,’’ as 
used in the act of 1824. The instruments designed by this 
act to be recorded, are such as create an incumbrance, or 
charge upon the property, for the payment or security of a 
debt, or demand, which do not absolutely convey away the 
title to the property, but only incumbers it with the payment 
of the debt; and it is manifest that this deed is not of that 
description. The only question then, is, did the sale of 
George Ruddle, connected with his previous possession, for 
more than three years, give the plaintiff in error title, as 
against the defendant in error? We think the object and 
design of the clause of the act of 1803, relied on by the 
plaintiff in error, was to subject the title of the pretended 
lender to the payment of the debts of him, to whom the loan 
was made, and with whom possession shall have remained, 
for the space of three years; or if the person so retaining the 
possession should sell to a bona fide purchaser, then to de- 
feat the title of the lender altogether. But we are clearly of 
opinion, that it was not the design, or intention of the act, to 
defeat a title outstanding in another, over which the pre- 
tended lender had no authority, or control. Suppose, for 
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the sake of illustration, that the lender had a life estate in 
the chattel, and he loaned it to another for an indefinite peri- 
od of time, and possession remained with him for three years, 
the terms of the loan not being reduced to writing, and re- 
corded. In such a case, by the words of the statute, the ab- 
solute property shall be considered, with the possession, in 
favor of creditors, and purchasers. But it is manifest that 
the term absolute property, means only such property as the 
lender had in the chattel. For if instead of lending, the 
tenant for life had made an absolute sale to the party, pur- 
porting to convey the absolute right to the chattel, and pos- 
session had remained three years under this sale, and then 
the purchaser had sold bona fide to another, it could not be 
maintained, that this statute was intended to defeat, or would 
defeat the title of the remainder man, who became entitled 
to possession, after the death of him who had a life estate in 
the chattel. 

This view, we think, fully shows, that the whole scope 
and design of the clause of the act relied on, was to subject 
the title of the lender, to the claims of the creditors and pur- 
chasers of him to whom the loan was made, or to the credi- 
tors and purchasers of those claiming under him. 

Tested by this rule, the title of the defendants in error has 
not been defeated by the sale of George Ruddle. The trus- 
tees, Greenwood and Schley, had only the legal title vested 
in them, during the life of Mrs. Ruddle. The plaintiff below, 
on her death, became entitled to the property, and this title 
could not be defeated by any act of the trustees, contrary to 
the terms of the deed; and whatever effect the statute may 
have on the title of the trustees, (if it can affect a mere naked 
legal title, ) it has no effect whatever on the title of the de- 
fendants in error, under the circumstances disclosed in the 
record, Let the judgment be affirmed. 
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CULLUM v. BLOODGOOD, FORD, er aus. 


1, R & FP, partners, having raised money by the acceptance of Bloodgood, 

- » placed in his hands for his protection, four bills of exchange, drawn for 
_ the accommodation of R & F, by B, C, Eand H. Bloodgood was com 

pelled to pay his acceptance, and the bills of B, C, Eand H, were also 
dishonored. R then placed in the hands of an attorney, a large amount 
Of notes on third persons, and gave written directions, that the money, 
“when collected, was intended to secure Bloodgood, C, E and H, and two 
éther persons who are mentioned, B, the drawer of the other bill, who was 
* hot mentioned, having claims of R & F in his hands, on which he claimed 
alien for his protection, and which he subsequently delivered up to Bloods 
goed, upon an understanding with him, that he wa: not to be held respon- 
_,Sible on his bill. The attorney collected a portion of the money, and ap- 
propriated it according to the written directions, of which an account was 
rendered. Subsequently, Bloodgood brought suit against C, E and H, on 
~ the dishonored bills, and recovered a judgment against each, less than the 
““‘aitioantt of the bills, the account being present, and being made the basis 
of the jadgment, which judgment was afterwards revived by scire fucias, 
- © afterwards filed his bill, alledging a loss by neglect of Bloodgood, arid 
especially insisting upon an account by Bloodgood, of the claims received 
by him from B. Held, first, that the defendants to the suits at law, were 
concluded by the judgments at law, from opening the account in equity. 
Second, that as the accounts were all on one side, and not complicated, 
“equity would not take jurisdiction on the score of account, a trial having 
‘been had at law, and no sufficient excuse being shown for the failure 6 
*@efend there. 

% Each partner possesses an equal, and general power, in behalf of the firm, 
yto:pledge, exchange, or etherwise dispose of the partnership effects, for 
| exly, and all purposes within the scope of the partnership. One partner 

‘may assign property for the benefit of one, of several, or of all the joint 
ereditors. Whether one partner can make a general assignment, of all 


” the partnership effects, quere. 


Error to the Court of Chancery sitting at Mobile. Before 
the Hon. A. Crenshaw, Chancellor. 


Tue bill which was filed by the plaintiff it error, alledges, 
that in the year 1836, the firm of Ross & Ford was indebted 
to John Bloodgood, in the sum of $25,000, for money which 
he had been compelled to pay for them as acceptor on certain 
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bills of exchange. That for the purpose of discharging this 
liability, said firm of Ross & Ford, applied to Cullum, (the 
plaintiff in error,) John F. Everitt, Joseph Bates, and one 
Wait 8. Hoyt, for the use of their names, on certain bills of 
exchange, as follows: Everitt’s bill for $6,537 25; Cullum’s 
for $6,423 25; Bates’s for $6,320 18; and Hoyt’s for $6,226 
28; allof which became due in 1837, and were accepted by 
Ross & Ford, and all of which were delivered to said Blood- 
good in discharge of said indebtedness, he knowing that 
these bills were made for the accommodation of Ross & 
Ford. These bills were all protested, and the parties thereon 
became liable to pay the several amounts due thereon. 

That on the 2lst February, 1837, Ross & Ford, for the 
protection and indemnity of said Bloodgood, and of plaintiff 
in error, and the said Everitt, Bates, and Hoyt, delivered to 
one Charles Dellinger, the authorized agent of Bloodgood, 
divers notes, amounting to the sum of $29,459. That the 
said Bloodgood proceeded at law against the said Everitt, 
and Hoyt, and recovered judgment against them on their re- 
spective bills, or drafts, and also against plaintiff in error for 
the amount of his bill, and recovered a judgment for $6,423 
78, with interest, costs, §°c., and execution has issued thereon, 
That Bloodgood has not prosecuted any suit against Bates, 
because, as he alledges, the liability of said Bates has been 
extinguished, by the application thereto of certain notes, 
made by one Dumas, and others, in favor of Ross & Ford, 
and charges that Ross & Ford, never authorized Bloodgood 
to make any such application of said notes, but that the ap- 
plication should have been made rateably, on the whole debt 
of Ross & Ford. 

That when the said notes were transferred to Dellinger, 
the parties were all solvent, and that he has collected and 
realized the same, but has made no appropriation thereof to 
the eredit of Ross & Ford, or to the discharge of the bills 
drawn by plaintiff in error, Everitt, Bates & Hoyt. 

He further charges, that he is ignorant of the true state of 
the accounts, but believes, and charges, that a sufficiency has 
been collected, to pay off and discharge the bills drawn by 
plaintiff in error, Bates, Everitt & Hoyt, and if not, that it 
hag been lost by his neglect. The prayer of the bill is for 
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an injunction against the judgment at law, for an account, and 
for general relief. 

Accompanying the bill as an exhibit, is the receipt of Del- 
linger, “ Mobile, February 21st, 1837. Received of Messrs. 
Ross & Ford, the following bills to collect, being collateral 
security for certain sums due John Bloodgood, of New York;” 
then follows a list of the claims, amounting to $29,459 54. 

Bloodgood answered the bill, and states, that Jack F. 
Ross, of the firm of Ross & Ford, applied to him to raise 
money through his (defendant’s) drafts on New York, de- 
fendant to be reimbursed for money advanced to Ross, re- 
ceived from Ross, the four drafts of complainant and others, 
described in the bill. That they were not paid at maturity, 
and he having negotiated them, was compelled to take them 
up. That the notes specified in the exhibit, were delivered 
by Ross, to the law firm of Gordon, Campbell, § Chandler, 
in February, 1837. That said Ross, left with said firm, 
written directions, which after describing the notes, proceeds 
thus: The above notes, are intended to secure Mr. Blood- 

, and the parties to the following paper, viz: John F. 
Everitt’s bill, C. Cullum’s bill, W. 8S. Hoyt’s bill, (which 
are described, and are the same mentioned in the bill of 
complaint.) Also, Ross, Hoyt & Ford’s bill, on William 
Bloodgood, dated 7th November, 1836, at sixty days, for 
$6,000 ; and one other, dated 23d November, 1836, at sixty 
days, for $2,000. ‘That said papers were placed in the at- 
torneys’ hands, with these instructions, and when any col- 
lections were made, these instructions were produced as their 
guide, in the application of the money. 

The defendant attaches to the answer as an exhibit, an 
account current, showing all the collections that have been 
made, and the application of the money. This account was 
rendered before the judgment was obtained against the com- 
plainant; the original was before the court on the trial of the 
cause, and constituted the basis of the judgment then render- 
ed. ‘There was a full trial of one of the causes, and by an 
arrangement they were all decided on the same evidence. 
“In regard to the draft of Bates, he states the fact to be; 
that Bates held the notes on Dumas, for his own personal se- 
curity, and by arrangement with Bates & Ross and Ford, 
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the Dumas notes were placed in the hands of lawyers for 








’ collection, and when collected to be applied in payment of 


the draft of Bates, in the hands of defendant; but that this 
arrangement was entirely separate, and distinct from the oth- 
er, having no connection with it. 

The judgment against plaintiff in error bears date 21st 
May, 1840, and is for the sum. of $5,472 12, which was re- 
vived by scire facias on the 3d December, 1844, both of 
which are in full force, and have not been satisfied, or paid 
off. That the collections made by defendant, were all made 
prior to the judgments, and he then states the condition of 
those which have not been collected. That in making out 
his account current, an error intervened, which he after- 
wards corrected, but which by mistake was overlooked, and 
he is willing now that the judgment should be considered 
as if entered for the true sum, viz: $3,430 38. 

That he is informed no more can be collected on the Du- 
mas notes, and that the loss on the Bates debt is greater than 
it would have been, if his claim had been put on the same 
footing as the others. 

Testimony was taken, which, so far as it is important, is 
adverted to in the opinion of the court. 

The chancellor considered that there was no equity in the 
bill, as the complainant could have made his defence if it ex 
isted, upon the trial at law ; but as the defendant admitted a 
mistake in the judgment, and offered to correct it, he direct« 
ed the correction to be made. This decree is now assigned 
as error. 


_A. F. Hopkins and P. Hamiiton, for plaintiff in error. 
1. The bill charges, that the four bills aforesaid, which 
Bloodgood held were known by him to have been drawn for 
the accommodation of Ross and Ford, when he received 
them from Ross & Ford. As his answer does not deny: his 
knowledge of this fact, it is in effect admitted by him. 1 
Porter’s Rep. 375; Lecatt v. Sallee, 3 Porter, 125. As the 
acceptors of the bills passed them to John Bloodgood, before 
the maturity of them, Bloodgood had constructive notice that 
they were drawn for the accommodation of Ross & Ford. 
Wallace v. The B. Bank at Mobile, 1 Ala. 5665. 
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«%. The directions constituted no contract, for they were 
given by Ross alone, who had no authority to give them to 
the attorneys, who were no parties to the only contract which 
existed upon the subject, and who, by their receipt for the 
notes, recognized rights in Dellinger, to which the authority 
of Ross to give the directions was in direct opposition. 

3. After the execution of the receipt by Dellinger, the im- 
plied trust created by it in favor of the complainant, could 
‘not have been impaired or altered without his assent, if Ross 
& Ford and Bloodgood had all agreed, that Wm. Bloodgood 
should receive from the collaterals, what had been improper- 
ly paid to him. Fell on Guarantees, 216,$ 8; 214, § 6; 
3 Atk. Rep. 91; 4 Vesey, jr. 824, 829. 

4. The complainant is entitled in equity to his share of 
the proceeds of the collateral security, which have been ap- 
plied with the approbation of Bloodgood, the defendant, to 
the payment of the debt due to Wm. Bloodgood, from 
Ross, Hoyt & Ford, The effect of this application was, to 
diminish. by the authority of the defendant, Bloodgood, a se- 
curity to the benefit of which the complainant was entitled. 
The complainant has a right in equity to a discharge from 
his bill of exchange, to the extent of his share in the sum 
which was paid from the proceeds of the collaterals, to Wm. 
Bloodgood. 1H. Black. Rep. 123, 136. The defence of 
the defendant is an equitable one, of which a court of law hag 
no jurisdiction. McBroom v, The Governor, 6 Por, R. 45; 
1 H, Black. 123, 136, note 1. 

6. The attempt to make, and the failure of an equitable 
defence at law, does not preclude the unsuccessful defendant 
at law from the relief to which he is entitled inequity. Mec- 
Qlure and others v. Colelough and others, 5 Ala. Rep. 65; 
1H. Black. R. 123, 136; 1 Wash. C. C. Rep. 320; 10 Gill 
& Johns. 404, 418. 
~) 6. The acceptance of the notes of Dumas by Bloodgood, 
the defendant, in discharge of the bill drawn by Bates, made 
the whole proceeding of the collateral security applicable te 
the three other bills, of which that drawn by complainant ig 
one, 
te 


=a CamMPpELL, contra. 
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“1. The plaintiff is concluded by the judgment at law from 
insisting upon the misapplication of the payments, even if 
sich had been made. The defence should have heen made 
upon the trials at law. 1 Vernon, 176; 10 Peters, 497; 1 
Stew. 107; 6 Port. 24; 5 Ib. 547; 1 Ala. 103; 2 Ib. 21; 
8 Por. 432; 7 Ib. 549. 

2. The party has acquiesced in these arrangements undu- 
ly, arid will not be permitted now to disturb them. Rights 
have vested, and settlements have been concluded upon the 
basis of this account, and injustice would be done by an in- 
ferference. ‘This proposition is true, even in regard to ace 
counts which grow out of trusts, and for a much stronger 
reason, when the errors complained of consists of the appli+ 
cation of moneys. 3 Johns. Ch. R. 569; 1 Bald. 394, 418; 
2 Ed. Ch. R. 1. 

3. We are not required to account to Cullum; Ross & 
Ford never having claimed one. Tripler v. Olcott, 3 Johns: 
Ch. R. 473. 








COLLIER, C. J.—The complainant and Everett, Hoyt; 
and Bates, with the view of reimbursing the defendant, John 
Bloodgood, about twenty-five thousand dollars, which he had 
advanced for Ross & Ford, drew four several bills on the lat+ 
ter; these bills were accepted, and the acceptors failing to 
meet.them at maturity as they had undertaken, they were 
protested for non-payment. In order to protect the coms 
plainant and the other drawers of the bills, and to indemnify 
Mr. Bloodgood, Ross & Ford placed in the hands of C. Del-+ 
linger, the agent of Mr. Bloodgood certain notes and other se+ 
eurities, for money due them from third persons, amounting 
to about $29,000. These securities have been realized, and 
hotwithstanding their collection, Bloodgood has made no aps 
propriation of their proceeds to the payment of the bills; but 
has recovered judgments against the complainant and Eves 
rett and Hoyt, and is seeking to enforce the judgment against 
the complainant. The bill particularly alledges these facts, 
prays that an account be taken, and that the judgment agate 
the complainant be perpetually enjoined. 

Conceding that the allegations of the bill are founded in 
truth, and they show that the complainant had a defence 
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which he might have asserted at law. They affirm a con- 
tract between Ross & Ford and Bloodgood, through his a- 
gent Dellinger, to apply the collections made upon the col- 
lateral securities to the payment of the bills. This contract 
was not for the exclusive benefit of the acceptors, but inured 
also to the drawers, and it was competent for the latter to 
show the amount collected, aud insist upon its appropriation 
tothe extinguishment of their liabilities. ‘To have made out 
the defence it was not necessary at law, any more than in 
equity, to prove that the money collected, went into Blood- 
good’s hands—the receipt of it by his attorneys at law, would 
be as effectual in one court as the other. In either case it 
would be money received for the use of the party, to whose 
benefit it was to be applied, and if it was converted to other 
purposes by Bloodgood, or his agents, it was no less a pay- 
ment under the contract, in virtue of which the securities 
were delivered. 

This being the case, we can conceive of no objection to 
the legal defence. It has been repeatedly held, that where 
money is deposited with one person to be handed to another, 
or where money is received by a trustee under an assignment 
for the benefit of creditors, in either case the beneficiary may 
maintain an action for money had andreceived. Hitchcock 
etal. v. Lukens & Son, 8 Port. Rep. 333 ; Stewart v. Con- 
ner, 9 Ala. R. 803; Huckabee v. May, 14 Ala. 263, and ci- 
tations there found. 

But it is insisted that the equity of the bill is defensible on 
the ground that the controversy embraces matters of account 
between the parties. It must be admitted, that “in matters 
of account, growing out of privity of contract, courts of equi- 
ty have a general jurisdiction where there are mutual ac- 
counts, (and a fortiori where those accounts are complicated;) 
and.also where these accounts are on one side, but a discove- 
ry is sought, and is material to the relief. But on the other 
hand, where the accounts are all on one side, and no discove- 
ry is sought or required; and also where there is a single 
matter on the side of the plaintiff seeking relief, and a mere 





, set off on the other side, and no discovery is sought or requir- 


ed, in. such cases courts of equity will decline taking juris- 
diction of the case.” 1 Story’s Eq. 441; Kirkman et al. v. 
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Vanlier, 7 Ala. Rep. 217 and cases there cited. In the case 
at bar, the complainant’s indebtedness was ascertained by the 
bill which he drew, and if any part of the transaction in ques» 
tion rested in account, it was the collections made by Blood. 
good on the collateral securities. Here then the accounts 
are all on one side—by no means cqmplicated, and from any 
thing alledged in the bill, we cannot infer that a discovery 
is necessary. It should rather be inferred from the manner 
in which the complainant has stated his case, that the proof 
was accessible through the debtors of Ross & Ford, whose 
debts were transferred, or the attorneys to whom the collece 
tion of them was entrusted. The case then does not come 
under the head of equity jurisdiction, which the parties have 
invoked. See also, Halstead v. Rabb, 8 Porter’s Rep. 63; 
Poage v. Wilson, 2 Leigh’s Rep. 490; Knotts v. Tarver, 8 
Ala. Rep. 742. 

It isa general rule, so well established as to have become 
an axiom, that a court of chancery will not entertain a cause 
where the complainant has a plain and adequate remedy at 
law. Where no circumstances of surprise, accident, or fraud, 
appear to have prevented a party from having a full and fair 
trial at law, upon the matters which form the ground of his 
application to equity, an injunction will not be granted. 
Holding v. Holding, 1 Murp. Rep. 10. After a cause has 
been fully tried and decided in a court of law, equity will not 
give relief. So where a defencé*is purely legal, and the de- 
fendant was advised, or might have become informed of it 
with proper diligence, and was under no disability, equity 
will not interfere, if he failed to avail himself of it. In such 
ease it devolves upon the complainant to show some suffix 
ecient excuse for the failure to defend himself. Perhaps, if 
the defence be one of which the two tribunals have concur 
rent jurisdiction, and the defendant fails to assert it at law, 
he may notwithstanding resort to a court of equity; but if he 
attempts to defend himself in the former tribunal, and fails, 
he eannot have the matter retried in the latter. Harrison 9. 











~ Harrison, 1 Litt. Rep. 137 ; Morrison’s Ex’r v. Hart, 2 Bibb’s 


Rep. 4; Wilson v. Cheshire, 1 McC. Ch. Rep. 241; Mortis 
v. Ross, 2 Hen. & M. Rep. 408; Vanlew v. Bohannan, 4 
Vol. 156 
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Rand. Rep. 537; French v. Garner et al, 7 Por. Rep. 549; 
Lee & Norton v. Ins. Bank of Columbus, 2 Ala. R. 21; Pharr 
é& Beck v. Reynolds, 3 Ala. Rep. 521; Stinnett and anoth- 
er v. The Branch Bank at Mobile, 9 Ala. Rep. 120; Duncan 
v. Lyon, 3 Johns. Ch. Rep. 351; Murray v. Toland, Id. 569. 
The principles we have.stated are quite sufficient to show, 
that the bill does state acase which entitles the complainant 
_ to relief in respect to the collateral securities delivered to the 
agent of Bloodgood. 

If the complainant was entitled, under a contract with 
Ross & Ford, to have any part of the sum collected on the 
notes of Dumas, appropriated to the extinguishment of his li- 
ability as drawer of the bill, for the accommodation of the 
acceptors, he might have reduced the amount of the judgment 
against him, pro tanto, by making his defence before a jury. 
The bill does not distinctly alledge such to have been the 
fact ; and if we look out of the bill to the answer of Blood- 
good.and the proofs, the reverse is most manifest. It is per- 
fectly clear, the transaction between Ross, Bates & Camp- 
bell, in respect to these notes, was intended to transfer to 
Bates a special lien upon a sufficient amount of the proceeds, 
to extinguish his liability as an accommodation drawer for 
Ross & Ford. Such too, must be its legal effect, unless it 
was indispensable to the validity of the arrangement, that it 
should have had the sanction of Ford. 

- Mr. Justice Story, in his*Treatise on the Law of Partner- 
ship, ($ 101,) says, “each partner virtute officit, possesses an 
equal and general power and authority in behalf of the firm, 
to transfer, pledge, exchange, or apply, or otherwise dispose 
of the partnership property, or effects, for any and all purpo- 
ses within the scope and objects of the partnership, and in 
the course of its trade and business. The power extends al- 
so to assignments of property of the firm, as a security for 
antecedent debts, as'well as for debts thereafter to be con- 
tracted on account of the firm. Nor willit make any differ- 
ence, whether the assignment be for the benefit of one credi- 
tor, or of several, or of all the joint creditors.” But the learn- 
ed author concedes, that “it may well admit of some doubt, 
whether this power extends to a general assignment of all 
the funds and effects of the partnership by one partner for the 
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benefit of creditors.” Id.; see also, citations in the notes; 


also, $ 126, and citations in notes. In Egberts v. Wood, 3 
Paige’s Rep. 517, the right of either of the partners, before 
the dissolution of the partnership to apply the funds of the 
firm to the payment of one creditor to the exclusion of anoth- 
er, is'distinctly recognized. If this be the law, and we be- 
lieve that there is no conflict in the decisions upon the point, 
it was entirely competent for Ross, without the concurrence 
of Ford, to have made such a disposition of Dumas’s notes as 
entitled Bates to the money collected on them for his indem- 
nity. The proof entirely relieves the transnction from sus- - 
picion, or mala fides, on the part of either of the parties, and 
there is no ground on which a court of chancery can deny 
to it validity. 

This view relieves us from the necessity of considering 
the questions which have been raised as to the lien of the sev- 
eral partners upon the effects of the firm, for the partnership 
debts, and how far this lien may be made available at the 
the suit of acreditor. See, however, Story on Part. $$ 97, 
132, 133, 259, 260, 263, 326, 357 to 361, 390, 391; Trip- 
ler v. Olcott, 3 Johns. Ch. Rep. 473. We will not stop to 
inquire whether, if a proper case for equitable interference, 
was made out, the defendant has not slumbered too long up- 
on his supposed grievances. 

The questions considered are the only ones presented by 
the bill, and upon these we have already said, the complain- 
ant is not entitled to the relief he seeks. 'The decree is con- 
sequently affirmed. 








LINDSAY AND ATKINSON v. THE STATE. 


1, An instrument, with a scroll attached to the name of each of the sign- 
ers thereof, having the word “seal,” written within, and in which the par- 
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ties “ bind and oblige themselves” &c., and use the terms, “the condi-~ 
tion of the above obligation ” &c., and which provides, that, upon perform. 
ance of the condition, “the above obligation to be void,” imports on its face 
to be under seal, and will be taken, deemed and held to be a sealed in- 
strument. 

2. The continuance of a cause is a matter of discretion with the primary 
court and is not revisable on error. 

3. A judgment will not be reversed for an error that works no injury to the 
party against whom it is committed. 

4, A judgment nisi on a forfeited bond which recites, that the defendant, to 
secure whuse appearance such bond was executed, “ being called, came 
not, but made default, “ without specifying the particular charge, that he 
was called to answer, is fatally defective and a judgment final rendered 
theron is erroneous. 








Error to the Circuit Court of Coffee. Before the Hon. E. 
Pickens. 


Tis was a proceeding on a forfeited recognizance, at the 
instance of the State against the plaintiffs in error, as the se- 
curities of one Gardner Hardy. ‘The recognizance is-as fol- 
lows : 

“ The State of Alabama, Coffee county—Know all men 
by these presents, that we, Gardner Hardy, B. T. Atkinson, 
John Lindsay, Wesley Lightfoot, Henry Polson, and George 
Kilpatrick, are held and firmly bound unto Benjamin Fitz- 
patrick, Governor of this State, and his successors in office, 
in the penal sum of one thousand dollars, for the true pay- 
ment of which we bind ourselves, our heirs, executors, ad- 
ministrators, and assigns, jointly and severally, firmly by 
these presents. Signed with our hands, and dated the 18th 
Oct. 1643. 

The condition of the above obligation is such, that if the 

_ above bound Gardner Hardy shall appear before the Honora- 
ble the Judge of the Circuit Court, at a court to be holden 
for said county, on the first Monday after the 4th Monday in 
March next, at the place of holding the same, then and there 
to answer to a bill of indictment pending against him, the 
said Gardner Hardy, for an assault with intent to commit 
marder, and attend from day to day, and from term to term, 
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until discharged by a due course of law, then the above obli- 
gation to be void, otherwise to remain in full force and virtue. 
GanpneR Harpy, _[seal.] 








B. T. Arxinson, [seal.} 
Joun Linpsay, [seal.] 
Westey Licutroor, [seal.} 
Henry Porson, [seal.] 


Geo. Kizpatricr,  [seal.] 

Signed, sealed, and delivered, the day and date above 
written, in presence of Joun 'T’. Moony, sheriff. 

At the spring term, 1844, the said recognizance was for- 
feited, and judgment nisi entered thereon, upon a scire facias 
issued. At the return term of the scire facias the parties 
appeared, when a motion was made to quash it, which mo- 
tion was sustained, and the cause continued, &c. An alias 
scire facias was thereupon isstied, and on its return was also 
quashed on motion. The solicitor for the state then moved 
the court to enter a judgment nisi, nunc pro tunc, which 
was grauted. The amended judgment nisi recites, “and 
now comes, &c. and the defendant Gardner Hardy being call- 
ed came not but made default,” without specifying the of- 
fence which he was called to answer. A scire facias issued 
on this amended judgment nisi, and at the return term theré- 
of, the plaintiffs, they alone having been served, appeared to 
quash the scire facias, which motion was overruled. The 
plaintiffs then showed cause why the said judgment nisi 
should be reduced to two hundred dollars, which was satis- 
factory to the court, and judgment final was accordingly ren- 
dered for that amount. 

The plaintiffs now assign as error— 

1. That the instrument set out in the record as a recogni- 
zance, isnot a sealed instrument, and the court erred in réen- 
dering judgment upon it. 

2. That,the court erred in continuing the cause after the 
first scire facias was quashed, no motion to amend having 
then been made. 

3. That the court erred in giving judgment final when the 
judgment nisi did not set out the offence which the said 
Gardner Hardy was called to answer. 
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Sempce, for plaintiffs in error. oF 
1. No instrument is really a bond, unless it be sealed, and 
of this evidence must appear on its face; neither a declara- 
tion in the body of the instrument, that it is sealed, nor a 
scroll attached, is of itself and alone sufficient. It must be 
stated to be sealed, and some act, such as a scroll, attached, 
must attest that it is sealed. In this case we have only the 
scroll, and the instrument on its face does not show to us 
what was meant by the scroll. No other words can supply 
the place of the word seal, or sealed. See Henderson v. 
Ross, Minor’s R. 421; Lea v. Adkins, Ib. 184; Austin’s 
Adm’r v. Whitlock’s Ex?r, 1 Munf. 487. 

2. The statute of our state gives the court power to per- 
mit an amendment, but in this case no amendment was made, 
but after demurrer sustained to the sci. fa. instead of an a- 
mendment being made, the cause was continued, and a new 
sei. fa., a different declaration was filed. 

3. The judgment nisi nunc pro tunc does not set out that 
the defendant, Hardy, was called to answer the charge of 
the indictment, and until this was done, there could be no 
forfeiture or breach of the condition of the recognizance. See 
Howie and another v. The State, 1 Ala. 113; Farr & Simp- 
son v. The State, 6 Ala. 795; State v. Hinson, 4 Ib. 671; 
Badger et al. v. State, 5 Ib. 21. 











Batpwin, Attorney General, for the State. 

I. The instrument called a recognizance, imports on its 
face to be a sealed instrument. 

1. “A recognizance is an.obligation of record, entered in- 
to before some court of record, or a magistrate duly authoriz- 
ed; with a condition to do some particular act.” 

2. The recognizance contains these words, to wit: “ The 
condition of this obligation is such,” and again, ‘then this 
obligation to be void.”’ 

3. An obligation is a word of large.¢ extent, but is usually 
taken, in the common law, for a bond, containing a penalty, 
with condition for the payment of money, or to do some act 
or thing. 7 Bac. Ab. 236. 

A. Three essentials to'an obligation—one is, that it must 
be sealed. Pamph. Acts 1839, p..99; Williams, use, d&c. v. 
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Young, 3 Ala. 145; Bancroft’s Adm’rs v. Stanton, jr. 7 Ib. 
350. 

5. If the instrument be really sealed, although it is not 
said in the body of it, that the parties have set their hands 
and seals, it is nevertheless a sealed instrument. ‘Taylor v. 
Glaser, 2S. & P. 502; Meredith v. Hinsdale, 2 Caine’s Rep. 
362; Jeffry v. Underwood, 1 Ark. R. 108; Bertrand v. Bird, 
4 Ib. 195; Cummins v. Woodruff, 5 Ib. 116; contra, two 
cases in Minor’s Rep. 187, 421. 

If. The cause was not continued, so far as the scire fa- 
cias was concerned, for the record shows, that that demurrer 
was sustained, and scire facias quashed. Besides, this was 
before the judgment nist nunc pro tunc; all proceedings be- 
fore that were set aside, and of course the defeneant can’t 
complain of that. 

III. The judgment nisi recited in the scire facias shows, 
that the defendant gave bond to appear and answer an in- 
dictment for an assault with intent to murder, “and that he 
failed to appear and answer said bill of indictment,” after be- 
ing called. ‘The crime which he was called to answer is 
sufficiently set forth. See difference between this case and 
the one against Farr et al, reversed for not reciting the crime 
defendant was called to answer. Farr et al v. State, 6 Ala. 
795. There is as much certainty in setting out the crime for 
which defendant was called to answer in this scire facias, 
as is required in stating the breach in an action of debt. 
Howie and Morrison v. State, 1 Ala. 113. 

IV. The offence being a technical one, a bond to appear 
and answer that offence is sufficient, without setting out the 
particulars of the offence. A bond to appear and answer an 








‘indictment for an assault and battery is good, without stating 


upon whom the assault was committed. Bond to appear 
and answer the crime of larceny is good, without stating 
whose goods were stolen. Goodwin v. Governor, 1S. & P. 
465. 

V. Defendants show cause to the court why the amount of 
the recognizance should be reduced from $1,000 to $200. 
Is not this tantamount to a confession of judgment and re- 
lease of errors. Dig. 447, § 15; Commonwealth v. Offner, 
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2 Virg. Cases, 17; McMechen v. The Mayor, 2 Har. & J. 
Al. 








CHILTON, J.—1, The objection taken to the bond exe- 
ented by the defendants for the appearance of the prisoner, 
Gardner Hardy, namely, that it is not a sealed instrument, 
cannoi be allowed to prevdil. The cases relied upon by the 
eounsel to sustain it; of Henderson v. Ross, Minor, 421, and 
Lea v. Adkins, Ib. 187, do indeed support his position, and 
the principle there decided has since been recognized by this 
eourt. Carter v. Penn, 4 Ala. Rep. 140. Which last case 
was one in which the parties to the instrument had given no 
intimation in the body thereof of their intention to seal it, or 
to regard it as a writing obligatory. But it will be observed, 
the cases relied upon, were decisions under the law as it 
stood before the passage of the act of 1839, which changes 
the law, and declares, that ‘all covenants, conveyances, and 
all contracts in writing, which import on their face to be un- 
der seal, shall be taken, deemed and held to be sealed instru- 
ments, and shall have the same effect as if the seal of the 
party or parties were affixed thereto, whether there be a 
serawl to the name of the party or parties, or not.” 

We cannot well mistake the design of the parties with re- 
spect to the execution of the instrument before us, as on the 
face of the instrument it clearly imports to be sealed. 1. 
They characterize it by the use of technical language, which 
can alone be descriptive of sealed instruments. They ‘bind 
and oblige themselves,” &c.—they speak of “the condition 
of the above obligation,” and upon performance of the condi- 
tion, provide ‘the above obligation to be void.” Besides—2. 
The six signers of the instrument, opposite each of their 
names, have added the word ‘seal,’ written in the usual 
form withina scroll. We think it too clear to admit of any 
doubt, that the instrument on its face purports to be sealed, 
and that the parties so intended it. At common law, it was 
not necessary that it should be stated in the instrument, that 
it was sealed and delivered, because these, says Lord Coke, 
were things which were done afterwards. 2Co. 5,a; Tol. 
Law Dic. Tit. Bond. Since the common law formality of 
sealing by impressions upon wax, or other impressible sub- 
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stance, has gone into disuse, the courts, while they cdnnot dis- 
regard such technicalities as have become interwoven with 
the jurisprudence of the country, are disposed, nevertheless, 
to look to the instrument as ascertaining the intention of the 
parties with respect to its character, rather than to the for 
mula of sealing, by scrolls and circumflex lines, opposite the 
signature. 

2. It is insisted, in the second place, that although the sta 
tute conferred power on the court to authorize an amend- 
ment of the scire facias, yet the court erred in continuing 
the cause after the demurrer was sustained, no motion being 
made to amend. It appears by the record, that on motion 
of the defendants, the scire facias was quashed, and an alias 
scire facias was ordered to issue upon the original judgmetit 
nisi, and the cause was continued—afterwards, upon-the re+ 
turn of the alias, on motion of the defendants, it was like+ 
wise quashed by thecourt. ‘Thereupon the solicitor for the 
state obtained leave to enter a formal judgment nisi nune pro 
tunc, which was done, and the scire facias npon which the 
final judgment was rendered, was issued upon this amended 
judgment, and in our opinion cannot be affected by any er 
roneous action of the court in respect to the writs that were 
quashed. The continuance of the cause after the writ, which 
was the foundation of the proceeding, had been quashed, a- 
mounted to nothing. The court decided for the defendants 
as to the two first writs, and as the proceedings under the 
amended judgment have no connection with the proceedings 
under the original judgment nisi, which terminated in favor 
of the defendants, they cannot be heard to complain, that an 








. error intervened in the prior proceeding, so as to reverse the 


judgment upon the latter. Aside however from this view, 
the continuance of causes is matter of discretion in the pri- 
mary court, and not revisable on error ; but if it were not dix» 
cretionary in this case, and we could revise it, still it is clear 
the defendants have sustained no injury. That there was er 
ror is not sufficient—-the plaintiff in error must show that he 
sustains injury thereby. Such have been the uniform de- 
cisions of this court. 

3. It is contended for the defendants in the judgment, that 
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the scire facias and judgment nisi were defective in not set 

ting forth that the defendant was called to answer the charge 
specified in the indictment and recognizance. 

The judgment, as the same was amended, recites, that the 
said Gardner Hardy, (the principal in the bond, and for whose 
appearance the same was conditioned, ) ‘ being called, came 
not. but made default.’”’ It fails to set forth that he was call- 
ed to answer any particular charge, and in this respect the 
proceeding is fatally defective. 

In Howie and Morrison v. The State of Alabama, 1 Ala. 
Rep. 118, the point is expressly decided, and it was there 
held, that it should appear by the judgment nisi, that the ac- 
cused was called to answer the charge which his recogni- 
zance had stipulated he should answer, so that it might ap- 
pear the party had forfeited his recognizance. In that case 
the bond was conditioned that the party appear and answer a 
charge for counterfeiting a certain draft, &c., particularly de- 
scribing it. The defendant was called to answer an indict- 
ment for forgery. The court held the judgment did not 
show a default for which the recognizors should be held lia- 
ble. The default against which they had stipulated was for 
his failure to appear and answer a particular offence, the 
forging a certain draft, which the recognizance described, 
while the default of record was for failing to appear and an- 
swer for the forgery generally. It might be for the offence 
described in the recognizance, or for any other act coming 
within the appellation. ‘The case at bar is much stronger 
for the defendants. Here, the recognizance is, “to appear 
and answer an indictment for an assault with intent to com- 
mit murder,’’—the default is, that the defendant, Hardy, was 
called, but for what purpose does not appear. It is very clear 
that there can be no default until Hardy fails to appear, when 
called to answer the charge for which he has been recogniz- 
ed... The case of Farr and Simpson v. The State, is also in 
point, to show the proceedings had in this cause cannot be 
sustained. See6 Ala. 794. Also, authorities on the brief of 
plaintiffs in error. 

It is true, as insisted by Mr. Attorney General, that the 

judgment nisi recites, that the defendant failed to appear and 
angwer the bill of indictment, recited in the bond, &c.; this 
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is true, but does not answer the objection, that he was not 

called to answer it. He was merely called to come into 

court—not called to answer, and until this is done, he is not 

in default, though he fail to answer as the record recites. 

The record does not show a confession of judgment for 
the $200. The defendants showed cause why the judg- 
ment nisi, &c. should, in the opinion of the court be reduced 
to that sum. By norule of construction could the language 
employed be considered a judgment by confession. 

It follows, that the court below should have quashed the 
scire facias, which upon its face, shows the proceedings to 
be erroneous. 

The judgment is therefore reversed, and the cause is re- 
manded. 











BRANCH BANK AT MOBILE v. STROTHER. 


1. All debts due the bank, after maturity, carry interest, at the rate of eight 
per cent per annum. 

2. The banks of this State, cannot discount notes, or bills, at the rate of 
eight per cent per annum, having a longer period to run than twelve 
months: nor can they extend a debt due them, and charge interest by 
way of annual discount, in advance. They may discount a bill, or note, 
having more than twelve months to run, by ascertaining the present worth 
of the note. or bill, at eight per cent, for the time it has to run. : 

4, A discount of a note, made by calculating the interest for one year, and 
multiplying this sum by the number of years the note has to run, and de- 
ducting the amount thus ascertained, from the amount of the note, is ille- 
gal, whether made by a bank, or by an individual. 

4, The statute of limitations wil] not apply, because a part of the debt has 
been paid. The complainant’s right to relief exists, whilst the debt con- 
tinues, and the payment of any portion of it, will be applied to the pay- 
ment of the principal, and lawful interest. 

5. A recognition in the bill, of the liability of the complainant to pay the 

amount actually due, and lawful interest, and a submission to pay this 
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' gum as the court shal] direct, invests the court with jurisdiction to render 
a decree against him, for the proper amount. 

6. It is no ground for a reversal, that a reference to the master was prema- 
turely made. 














Error to the Chancery Court of Mobile. Before the Hon. 
A. Crenshaw, Chancellor. 


Tue defendant in error filed his bill against the plaintiff, 
alledging that on the 12th day of February, 1840, he was 
indebted to the bank, either as principal or surety, in the 
sum of $29,966 09. ‘That on that day he extended the debt, 
giving security, and executing six notes, payable on the Ist 
of February of each year, one due at one year, and one fal- 
ling due each successive year. 


The note due in Feb’y 1841, was for.......... $4,340 44 
Bee Ge. = BOED woos cccccs cece ced '...4,752 52 
Se err 5,252 32 
meee GD TBEE, oes voces cecces cece 8,787 07 
meen Gee. IGE... ccc. csccce cece secnce 9,955 41 


The one due ‘“ 1846,...... ceccee eee sees 11,482 38 

The bill also alledges, that the three first of these notes 
have been entirely paid, and considerable payments have 
been made on the fourth and fifth. The whole amount paid 
being $25,493. 

The bill further alledges, that in taking the new notes, 
and casting the interest thereon, errors have been made, 
greatly to the prejudice of the complainant, and that the 
debt has been increased beyond the amount due for princi- 
pal and interest. It is shown by an exhibit to the bill, that 
the sum of $29,966 09 was divided and extended, in the 
following manner : 

In the first note was included,.........002 sees $4,000 00 
The interest charged for one year, ...... osec esed 340 44 


In the second note was included, of principal,.... 4,000 00 
The note due in two years, interest charged, .... 752 50 


Inthe third note is included, of principal,....,.. 4,000 00 
Due in three years, interest charged,.... ...... ++ 1,252 50 
In the fourth note is included, of principal,...... 5,998 69 
Interest charged, four years, ...... ..000. sees B,798 02 
The fifth note includes, of principal,...... ...... 5,998 69 
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Interest charged for five years, ...... ...e. « eeee 3,955 39 
In the sixth note was included, of principal,...... 5,988 69 
Interest charged for six years,.... .22 seeces ces 5,493 69 

The bill also alledges, that this overcharge of interest, was 
the result of mistake, or if the bank knowingly, or wilfully 
charged the amount specified, it would involve them in the 
crime of usury, and extortion. That complainant has but 
since the last term of this court discovered the error. That 
he does not wish to avoid any portion of the debt, and the 
lawful interest; that he recognizes his liability to pay the 
principal, and all lawful interest, and seeks only to correct 
the error. The bill also states, that the complainant has 
submitted this subject to the bank, but that it declines to 
rectify the error. | 

The bill prays an account, and that the amount overcharg* 
ed be credited to complainant ; and he submits that it be 
entered as a credit on the last note, and that the amount due 
now, complainant may be permitted to pay on the terms of 
the act of assembly, in regard to bank debts, or on such oth- 
er terms as shall be considered proper by the court. 

The answer of the bank admits that the complainant was 
indebted at the time stated, in the sum of $29,960 69, on 
the 12th February, 1840, and that on that day he made an 
arrangement with the bank, by which the amount was set- 
tled, by giving new notes to be discounted by the bank, in 
such amounts as would produce the sum then due in cash ; 
that a calculation was made at the time, from which it ap- 
pears, that the notes tendered by him for that purpose should 
be for the amounts specified in the exhibit to the bill. The 
answer also alledges, that it was agreed and stipulated at the 








time, that the new notes should be discounted in this-man- 


ner, and they were made for the amount expressed in them, 
in order to produce the nett amount of the debt, after deduct- 
ing the discount. ‘The answer also admits, that com- 
plainant has paid $28,401 27, and avers, that if the new 
notes are for more than they were entitled to receive, it was 
the result of mutual mistake between the complainant and 
respondents, and denies all intent to exact more than legal 
interest. The answer also contains a demurrer to the bill. 
Before any decree was made by the chancellor, a reference 
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was ordered to the register, to state the accounts between 
the parties. The language of the reference is, “‘the court 
orders the bill and answer to be referred to the register to 
state an account hetween the parties, as follows: to ascer- 
tain the amount due the defendant, allowing a discount of 
six per cent on all the notes, except the first, and on that a 
discount of 8 percent. Also, to ascertain the amount that 
would be due, allowing interest on the debt at 8 per cent., 
and to report on what principle the notes were taken, as stat- 
ed in the answer.”’ 

The result of the report of the register is, that taking off 
discount, at 8 per cent. from the notes, for the first yearr and 
6 per cent. discount for the residue of the time they had to 
run, the nett amount in cash they would produce on the day 
of discount, would be the amount admitted to be due the 
defendant, by complainant, on the day of settlement—that 
is, the notes thus discounted on the 12th of February, 1840, 
would produce in cash $29,966 69; and deducting from the 
notes the amount admitted to have been paid, and supposing 
the mode of settlement stated in the pleadings to be correct, 
there is due on the 9th April, 1846, to respondents, $18,931 
24. That to allow the respondent interest on the original debt 
at the rate of eight per cent. per annum, and to credit him 
with the payments admitted to have been made, and first ex- 
tinguish the interest due at the time of each payment, and 
eredit the balance of the payment on the principal, and there 
is due to respondent, $14,662 14. The difference in the 
two modes of settlement, that is, between the mode adopted 
by the bank, and the mode of settlement allowing 8 per cent. 
interest, is $4,269 18. 

The cause was heard on bill, answer, and the report of the 
master, and no objections to the calculations of the master 
being made, the chancellor decreed that complainant be al- 
lowed as a credit, the sum of $4,269 18, to be placed on the 
note last due. 

From this decree a writ of error is prosecuted to this court. 
The errors assigned are— 

1, That the demurrer should have been sustained. 
2. That no reference to the master should have been made 
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until there was a decree setting forth the equities between 
the parties. 

3. That the order of reference does not call for such a re- 
port as would ascertain the equities between the parties. 

4. That the report does not pursue the reference, but va- 
ries from it. 

5. Decree allowing the complainant the credit. 








J. W. Lesesne, for plaintiff. 


J. A. Campse tt, for defendant in error. 

J. P. Strother, in 1840, as principal and surety, was in- 
debted to the Branch Bank at Mobile, in the sum of $29,- 
966 06. Much the largest portion of this debt was due as 
surety for others. He proposed to extend it, and to give new 
securities. ‘The bank accepted his proposition, but took in- 
terest by way of discount. 

An exhibit to the bill will show the following results: 
That on the first year’s note the excess was $26 67; second 
do., $118 73; third do., $298 55; fourth do., $891 21; fifth 
do., $1,580 43; sixth do., $2,628 28. When I say excess, I 
mean that these amounts exceed the amount of legal interest 
on the debt. The principle on which this is accomplished, 
will appear in a rhetorical report of the master. No dispute 
is made of the fact. The transaction is evidently far more 
injurious than the charge of compound interest. By the 
charge of compound interest, a debt is doubled in ten years 
and a fraction. By the mode of discount, it is doubled in 
little over six years. The interest paid on the sixth note is 
above fifteen per cent. per annum. ‘This is ascertained by 
calculation. These calculations have been made in the re- 
port. 

A very large proportion of the debt was paid at the date of 
the bill, and no difficulty exists as to the remainder. This 
litigation is bona fide, to obtain relief from oppressive charges. 

The law considers, and experience proves, that eight per 
cent. is a sufficient compensation for forbearance of a debt. 

The rate is exorbitant, when the prices of produce for the 
last six years are considered. The rule of law is the rule of | 
common sense. 
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Courts will not allow of changes of law by private agree- 
ment. Stipulations for compound interest are only allowed 
in a few cases, and under great restriction. There is nothing 
illegal in the reservation of the right to charge compound in- 
terest, yet, because it tends to oppression and injustice, courts 
of chancery interpose to inhibit it. Breckenridge v. Brooks, 
2 A. K. M. 335; Connecticut v. Jackson, 1 Johns. Ch. Rep. 
13, 550; 3 Hen. & M. 89; 6 Johns. Ch. Rep. 313; 2 Porter, 
351; 2 B. Mon. 336. 

The charter of the bank no where allows the discount of 
notes having a longer time to run than twelve months, and 
except in two specified cases, the bank is required to charge 
only at the rate of six per cent. upon its loans and discounts. 
The case before the court did not fall within the terms of the 
charter, which allowed the bank to make discounts at the 
rateofeight percent. If this discount proceeded from a mis- 
take of law, the court would allow the bank to correct the 
result, but surely it would not when the debtor does not dis- 
pute the debt allow, the bank to retain the excessive charge. 
1 Rich. Eq. R. 414; 1 Bailey’s Eq. R. 505. In the court 
below, it was hardly contended that the correction should 
not be made. The objection taken there was to the frame 
of the bill. The bill did not offer to pay the balance due. 

On principle, it is evident this was not necessary. A party 
who comes into court asking relief, submits himself to such 
terms as the court will impose. He assents to do equity. 
On authority, the point is clear. It is not necessary to make 
the submission. 4 Eq. Dig. 425, citing 2 Young & C. 15, § 
18. There are several authorities to the same effect. 
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DARGAN, J.—The State Bank and its Branches, are al- 
lowed to discount notes and bills, at different rates, according 
to the time they have to run before maturity; but there is no 
special law prescribing the rate of interest these debts shall 
bear after maturity, consequently the interest they bear after 
they become due, is regulated by the general interest law of 
the State, and all bear eight per cent. 

On the day of the settlement, all the debts owing by the 
complainant to the bank were due, and all were bearing eight 
percent. The agreement was to extend the whole indebt- 
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edness, dividing it into six annual payments, and notes were 

given, falling due from one to six years. 

The amount of these notes exceeds the debt, and lawful 
interest added to it, $4,269 18. This charge of interest, 
over the rate of eight per cent., the plaintiffs in error con- 
tend, they had the right to make, and can legally require the 
defendant to pay, because they are authorized to discount 
notes at eight per cent., having twelve months to run, and 
in extending a debt over due, they can charge interest by 
way of discount ; or to discount the note, given in extension 
of the debt, and apply the proceeds to its payment. 

‘The authorities relied on by the plaintiff’s counsel, do hold, 
that a bank may discount a note, of its debtor, under an 
agreement to apply the proceeds to the payment of the debt; 
and even if the note so discounted, be paid by the discount 
of another, such a transaction is not usurious, unless it was 
a mere cover to hide usury. The Bank of Utica v. Wagner, 
2 Cowen, 712; The State Bank v. Hunter, 1 Dev. R. 100; 
9 Mass. R. 49. But we do not think these authorities come 
up to this case. In none of the cases referred to, had the 
note a longer period than twelve months to run, before ma- 
turity. The period of time the notes had to run before ma- 
turity, makes the distinction between this cause, and the 
cases referred to, and the question is, has the bank the right 
by law, thus indefinitely to extend the payment of its debts, 
and charge interest by way of annual discounts? If we af- 
firm that the bank has the right, we must sanction results, 
that the common sense of all mankind would condemn as 
oppressive, and unjust. For instance, the note that falls due 








the sixth year, nearly doubles the principal, and if it had 


been extended twelve years, it would have nearly quadrupled 
the principal included in it. Such a rule of computing in- 
terest on debts, the payment of which is extended several 
years, leads to results that cannot be tolerated bylaw. 2A. 
K. Marsh. 335; 1 Johns. Ch. R. 13, 550; 6 Ib. 313. 

The length of time then that the note, or bill has to run, 
becomes a material inquiry, in distinguishing between a legal 
discount, and an illegal transaction. In none of the cases re- 
ferred to, did this question arise, for none of the notes had 
Vol. 15—8 
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more than twelve months to run; and I have not been able 
to find any decisions, that throw much light on the subject, 
or lay down any settled rule in reference to it. Mr. Chitty 
merely says, that if bills having two or three years to run, 
are discounted, and interest thus taken in advance, the trans+ 
action would be held usurious; and to the same effect, is the 
case of Martindale and Marsh, 3 Bos. & Pul. 154. 

I will not, therefore, undertake to lay down a rule, that 
‘shall govern in every transaction. But as the respondents 
are authorized by their charter, to discount notes, having 
twelve months to run, at eight per cent. per annum, and we 
see that some limit must be fixed to the period of time the 
mote has to run, in order to justify the discount of it at eight 
per cent. per annum, we feel no hesitation in saying, that the 
bank is not authorized to discount notes or bills at eight per 
cent., having a longer period to run than twelve months; 
nor can they extend a debt due to them, longer than twelve 
months, and charge interest by way of annual discounts in 
advance. They may, it is true, extend the payment of their 
debts to any time, they and their debtors may agree, but if 
they. extend them over twelve months, they can only charge 
such interest, as any other individual is authorized by law to 
_ weceive of his debtor. We will not say, that the bank may 
not discount a note or bill, having longer than twelve months 
to run, even at eight per cent., if the calculation of the inter 
est to be deducted, be made by the common rules of arith+ 
metic ; that is, by ascertaining the present worth of the note 
or bill, at eight per cent., for the time it hastorun. But the 
discount intended to be interdicted, is calculated in this man- 
ner: first ascertaining the interest for one year at eight per 
cent., on the sum mentioned in the note, and then multiply 
ing the interest for one year, by the number of years the note 
or bill has to run, and deducting the amount thus ascertain- 
ed, from the amount named in the note. We should feel no 
hesitation in saying, that the discount thus calculated, when 
the note or bill has longer to run than twelve months, is il- 
legal, whether made bya bank, or any individual. If the 
note or bill had twelve years to run, and was discounted by 
this rule, every four dollars received by the maker of the note, 
would in effect yield ninety-six dollars interest. Or a note 
































> &*& = oe, a ” 


ee ON OO Te ee. eee eee eee 









JUNE TERM, 1848. 59 
resg Branch Bank at Mobile v. Strother. 

of one hundred dollars thus discounted, would give to the 
borrowor four dollars only, although the present worth of a 
note discounted at eight per cent. for the same period of time, 
is a fraction over fifty-one dollars, if the discount be caleu- 
lated by the common rules of arithmetic. The mode of 
computation adopted by the bank, in ascertaining the inter- 
est to be charged in this case, was to charge interest at eight 
per cent. by way of annual discount, for every year the note 
had torun. That is, for the first year, they ascertained how 
much the principal in the note would yield, if employed in 
discounting notes. The second year, they ascertained what 
the principal and interest, added together, would yield, em- 
ployed in the same manner, and so on for the number of years 
the note had torun. If the law would tolerate the extension 
of a debt, charging interest by this mode of computation 
to any indefinite period of time, had the debt been extended 
eighteen years, and the interest cast in the same manner; 
would it not be legal? Yet, if it had been extended eigh- 
teen, instead of six years, the principal, in the last note, would 
have borne over seven hundred per cent. 

The cases referred to in 2 Cowen, and 1 Dev. aenk al- 
though they do in effect hold that a bank may extend a debt, 
charging interest by way of discount, yet the extension in 
those cases was for a short time, and even if those decisions 
are to be relied on as authority, and as affording a correct ex- 
position of the law, we cannot extend the principle recognized 
by them, to any indefinite period of time, without sanction 
ing results, that both the learned, and the unlearned, with 
one voice would pronounce onerous, oppressive and unjust. 

If the bank can be permitted to extend a debt over due; 











‘and charge interest by way of discount, their contract-must 


not embrace a longer period than one year. If they wish to 
extend their debts longer, they can only charge interest at 
eight per cent. per annum. 

The counsel for the plaintiff in error, has submitted an 
able argument, to show, that the bank has not been guilty of 
usury. It is true, that neither the bank intended to charge, 
nor the defendant to pay, more than lawful interest, and the 
over-charge of interest, is the result of an improper mode of 
calculating the interest, for the time the notes had to run; 
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and the facts negative the existence of any corrupt intent. 
To constitute usury, there must be an intent to take more 
than lawful interest; if more be reserved by mistake, it is not 
usury. Norcan it make any difference, whether the mistake 
occurs, by adopting an improper mode of calculating interest, 
or by erroneously adding, or multiplying figures. 7 Gill & 
Johns. 44; 10 Id. 300. 

Ishould therefore be inclined to agree with the plaintiff’s 
counsel, that the facts of this case, do not constitute usury; 
yet, because the bank may not have been guilty of usury, 
they cannot be entitled to receive the over-charge of interest, 
but the notes to the extent of the over-charge are void, for 
the want of consideration, and to this extent is the plaintiff 
entitled to relief. 

But it is objected that the right to relief is barred by the 
statute of limitations. It must be borne in mind, that the 
billis not filed to recover back money paid. The amount 
that has been paid, whether the excess of interest would con- 
stitute usury or not, must be appropriated to the principal 
and lawful interest. 1 Leigh, 453; 7 Monroe, 596. 

The over-charge of interest, which is the foundation of the 
complainant’s right to relief, adheres to the debt, as long as 
it is in existence, and the payment of a portion of the debt, 
which the law will apply to the extinguishment of the prin- 
cipal and lawful interest, will not and cannot take away this 
right to relief. The statute of limitations cannot, therefore, 
have any influence on the question. 

It is again said, that the bill is defective, in not offering to 
pay the amount actually due, and lawful interest. The bill 
recognizes the liability of the complainant to pay the amount 
actually due, and lawful interest, and the complainant sub- 
mits to pay this sum, in such manner as the court shall direct. 
This we think is a sufficient offer to pay, if the gravamen of 
the bill had been to obtain relief against a debt alledged to 
be usurious. The reason why it is necessary, in a bill seek- 
ing relief against usury, to offer to pay the amount actually 
due, is, that the court will not interfere, unless the complain- 
ant will either pay, or submit, that a decree be rendered 
against him for the principal and lawful interest, and the 
court has not the power to render a decree against him, on 
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his own bill, unless he makes this offer by the bill. The 
complainant submits in his bill, to pay the amount actually 
due, in such manner as the court shall direct ; he invests the 
court with jurisdiction to render a decree against him for the 
proper amount, as fully as if he had offered in so many words 
to pay the amount actually due. 

Nor is there any available objection to the decree, that the 
reference to the master was prematurely made. The usual 
practice is, to settle the equities between the parties, before 
a reference is ordered to state the accounts between them. 
But if the final decree is in accordance with the equity of the 
case, as made by the bill, answer and proof, it cannot be re- 
versed, whether a reference was prematurely made, or whe- 
ther one was made at all or not; for no one can complain of 
an error, or an irregularity, unless such error, or irregularity, 
is injurious to his rights. 

The report of the master is not objected to, as erroneous in 
calculation. If we were to reverse the decree, that a new 
reference might be ordered, the report must be the same in 
amount, and the final decree the same. This view shows, 
that there is no error that should reverse the decree, growing 
out of the order of reference, and the master’s report. The 
magnitude of this case, has induced us to examine all the 
questions presented, and which were necessarily involved in 
coming to a conclusion deliberately, and the result of our 
opinion is, that the decree of the chancellor must be affirmed. 








COLLIER, C. J.—I concur in affirming the decree of 
the chancellor, and acquiesce in the argument of my brother 


_Darean, as to the frame of the bill, and the proceedings un- 


der it. Upon the main question in the cause, Iam of opinion 
that the interest should not have been received by the bank 
at one time, for more than one year in advance, and that the 
complainant is entitled to the relief he prays, at least to the 
extent to which it has been accorded by the chancellor. I 
have not examined the data of my brother, founded upon 
arithmetical calculations; consequently neither assent to, nor 
dissent from them. My opinion is restricted to the points 
which I have here stated. 
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HAZZARD v. SHELTON, 





1. Where the holder declares upon one of a set of exchange, it is not ne- 
cessary to account for the non-production of the rest; any ground of de- 
“fence which may arise in reference to another of the set, it devolves on 
the defendant to make. 
2An allegation in a declaration, “that the notary, at, &c. aforesaid, made 
»dliligent search, and inquiry for the said acceptor,” is a sufficient allega~ 
tion, that inquiry and search was made in Mobile, it having been previ- 
ously alledged, that the bill was directed to Charles Byram, Esq. Mobile, 


_ Error to the Circuit Court of Pickens. Before the Hon, 8, 
Chapman. 


_ Assumpstr, by the plaintiff in error, as indorsee of a bill of 
exchange, drawn by the defendant in error, (and one Wight- 
man,) indorsed to the plaintiff by Reese & Heylin, and ac- 
cepted by Charles Byram. In the declaration, the bill is de- 
seribed as their second of exchange, (first of the same tenor 
and date unpaid ;) and that the bill was directed to Charles 
Byram, Esq. at Mobile, and by him accepted. 

The dishonor and protest of the bill are thus stated: 
*#When said bill became due and payable, to wit, at, &e. 
Bidney J. Douglass, notary public, at the request of the said 
plaintiff, with said bill in hand, did make diligent search and 
inquiry for the said acceptor, said Charles Byram, Esq. in or~ 
der to demand payment of said bill, but could not find him, 
or find any one authorized to pay said bill, said notary pub- 
lic. did, at the request of the said plaintiff, then and there 
protest,”’ §c. 

There is no allegation in reference to the first of the set. 

, The defendant demurred to the declaration, which was 
sustained by the court, and judgment final rendered for the 
defendant. 


.»'This is now assigned as error, 


Pesce, for plaintiff in error, cited 1 Saunders on P. & Ey 
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264-5; Downs & Co. v. Church, 13 Peters, 205; Taylor v. 
Branch, 1 S. & P. 250. 








Hontineron, contra. 

1. The practice in pleading, whereby the first of exehange 
only is noticed, when action is brought upon it, does not ap- 
ply to cases when the action is brought upon the second; in 
these latter the first must be vouched in the declaration, or its 
absence (as by loss or otherwise) accounted for. 

2. The declaration should have alledged that search was 
made for Byram, (the acceptor,) either in Mobile, or else in 
the last place of his residence. 


COLLIER, C. J.—It is common, and the practice is of 
long standing, for the drawer to make and deliver to the 
payee several parts, usually designated a set of the same bills 
of exchange, each one of which states upon its face, that ei- 
ther part of the set being paid, the bill is to be considered dis- 
charged. A bill is thus drawn to avoid delays and inconve- 
niences, which might otherwise arise from its loss or miscat- 
riage, and also to enable the holder to transmit the same by 
different conveyances to the drawee, so as to insure the most 
prompt and speedy presentment for acceptance and payment. 
Chitty on Bills, 9 Am. ed. 175-6; Story on Bills, §§ 66, 67. 
The bona fide holder of any one of the set, if accepted, it is 
said may recover the amount from the acceptor, who would 
not be bound to accept any other of the set, which was held 
by another person, although he might be the first holder. So 
payment to the holder of one part, will be a complete dis+ 
charge of the acceptor as to all the other parts. Id. 176; Id. 


-§ 226. If one of the parts has been accepted, the payment 


of another unaccepted part will not liberate the acceptor from 
liability to pay the holder of the accepted part, and such ac 
ceptor may therefore refuse to pay the bearer of the unac- 
cepted part, and may compel him, if he suggests that he has 
lost the accepted part, to find sureties against his liability to 
pay the accepted part. See Wells v. Whitehead, 15 Wend. 
Rep. 527; Chit. on Bills, supra. And it would seem to 
have been held, that a person to whom any part of the set is 
Grst transferred, acquires a property in all the other parts, 





Hazzard v. Shelton. 
and may maintain trover even against a bona fide holder, 
who subsequently, by transfer or otherwise, gets possession 
of another part of the set. Holdsworth v. Hunter, 10 Barnw. 
& C. Rep. 449 ; Perriera v. Jopp, Id. 450, note, a. It is said 
by Mr. Starkie, in his Treatise on the Law of Evidence, (2 
-vol. 228, 1 ed.) that in an action against the acceptor upon a 
bill drawn in sets, the different parts of the set must be pro- 
duced ; but the learned author cites no authority for the po- 
sition. Chancellor Kent says, “If several parts, as is usual, 
of a bill of exchange, be drawn, they all contain a condition 
to be paid, provided the others remain unpaid, and they col- 
lectively amount to one bill, and a payment to the holder of 
either is good, and a payment of one of a set, is payment of 
the whole. The drawer or indorser to be charged on non- 

_ acceptance, or non-payment, is entitled to call for the pro- 
test, and the identical bill, or member of the set protested, be- 
fore he is bound to pay; and it would be sufficient to pro- 
duce it at the trial, or account for its absence. His rightsat- 
tach to the bill that has been dishonored, and he is entitled 
to call for it. He may want it for his own indemnity, and 
without it he might be exposed to claims from some bona 
fide holder, or person who had paid it supra protest for his 
honor.” 3 Kent’s Com. 75-6, 1 ed.; Powell v. Roach, 6 
Esp. R. 76 ; Kenworthy v. Hopkins, 1 Johns. Ca. 107 ; Dur- 
kin v. Cranston, 7 Johns. R. 442; Ingraham v. Gibbs, 2 Dal. 
Rep. 134. See Usher’s Ex’r v. Gaither’s Ex’rs, 2 H. & Me- 
Hen. Rep. 457. 

In Downes & Co. v. Church, 13 Pet. Rep. 205, it was de- 
cided, that where the holder of one of a set of exchange, 
which has been protested, and due notice thereof given to 
the indorser, brings an action thereon against the indorser, 
and upon the triai produces the bill to which the protest is 
attached, it is not incumbent upon him to produce or account 
for the non-production of the other parts of the set. That 
it is not necessary for each part of the set to be presented for 
acceptance before the right of action accrues. If one of the 
other parts has been accepted or paid; or presented at an earr 
lier time and dishonored, and due notice not given thereof; 
or if some other person is the holder, and has given notice 
of his title to the party sued; these are matters of defenag 














Biss 


es Tt Tt PP wes Bot ! oe 






ER Cables eR 





JUNE TERM, 1848. 65 
aetyai Hazzard v. Shelton. 

which the indorser may establish. The law will not pre- 
sume that the other bills of the set have been negotiated to 
other persons, merely because they are not produced. Nor 
can the indorser be prejudiced by their non-production ; for 
if he pays the bill without notice of any superior adverse 
claim, under a negotiation of another of the set to a third per- 
son, he will be discharged from liability. See Posey and 
Coffee v. The Decatur Bank, 12 Ala. Rep. 802. 

In the case at bar, it is inferable from the number declared 
on, that the bill was drawn in a set of two parts, and that 
each was a counterpart of the other, save that one was called 
the “ first,’’ and the other the “second of exchange.” Each 
part requests the drawee to pay it, if the other is “ unpaid,” 
and is equivalent to a direction to pay it only in that event. 
The payment of one part then, according to the literal im- 
port of the paper, is a complete compliance with the request 
of the drawer, and if the drawee has not accepted the other 
part, he is under no obligation either to accept or pay it. If 
he is in any manner chargeable upon it, or to some other per- 
son than the plaintiff, it devolves upon him to prove it, asa 
ground of defence, and the holder need not negative by proof 
the existence of such a state of facts. 

This argument is not inappropriate to the case of a drawer 
when sued for the default of the drawee. If he pays the 
accepted part without notice of the adverse claim of some 
third person, under another of the set, he cannot be charged 
a second time upon the latter. Here the holder of the ac- 
cepted number is asking a judgment uponit. The payment 
of it, we have seen, would be proper, and operate a discharge 
of the liability indicated by the entire set; and the authori- 








"ties cited are direct to establish, that if a demand of payment 


is properly shown or excused, then he is entitled to recover. 

It is distinctly alledged, that on a specific day, which ‘was 
the third day of grace, “at, &c., aforesaid,” that is, at Mobile, 
where the bill was payable, the notary public, with bill in 
hand, did make diligent search and inquiry for the acceptor, 
and not being able to find either him, or any one who was 
authorized to pay the same for him, did, at the request of 
the holder, protest the same; of all which, afterwards, on 
* Vol. 15—9 
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the same day, the drawers had notice. ‘True it is not stated 
im totidem verbis that search and inquiry was made for the 
aceeptor in Mobile, yet if it be necessary to particularize the 
place where search was made, we think this is sufficiently 
done: by the terms “‘at, §c., aforesaid,” which refer back to 
what precedes, and makes all sufficiently certain. Such is 
Certainly the case where we do not recognize special demur- 
rers. 1 Saund. Pl. & Ev. 264-5; Taylor v. Branch, 1 Stew. 
& P. Rep. 249; Kennonv. McRae, 7 Port. Rep.175. This 
view answers the objections to the declaration—it follows, 
4 that the demurrer was improperly sustained. ‘The judgment 
, is therefore reversed, and the cause remanded. 








































MOCK v. KING, Gaanisuee. 


1. Ifa plaintiff in attachment, after a garnishee has answered, disclosing the 
fact, that the demand sought to be condemned has been transferred, suf- 
fers several terms to elapse without taking the proper steps to bring the 
transferee into court, to contest with him the validity of the transfer, it is 
not error in the court to discharge the garnishee. 

2. ‘The undivided interest of one of several distributees of an estate, in the 
‘hands of an administrator de bonis non, &c., is not subject to the process 


~ of garnishment. 


ae » Extor to the County Court of Lowndes. Before Hon. E. 
ws H..Cooke, County Judge. 


In this case, the facts appear fully in the opinion of the 
*S he Se 
~ «J. M. Haarpx, for plaintiff in error. 
JT. BH. Warréyeontra. 
be ee 
»» CHILTON, J.—The plaintiff in eror having sued out an 
epehment before a justice of the peace, returnable to the 
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county court of Lowndes county, against the estate of Bow- 
lin Smith, the sheriff indorsed thereupon “ executed by sum- 
moning O. P. King, as garnishee, Dec’r. 1, 1846.”’ At the 
December term, 1846, the garnishee filed his answer, and 
the cause was continued for further answer, and it was or 
dered, that notice issue to John Steel and P. T. Harris, com- 
missioner in bankruptcy, to contest the validity of the trans- 
fer of the defendant’s interest, as represented in the garni+ 
shee’s answer. , 

At the fall term, 1848, to which the cause had been con- 
tinued, the record recites, that the garnishee appeared, and 
having answered, that he held certain property in his handsas 
administrator de bonis non cum testamento annexo of the es- 
tate of Jeremiah Smith, deceased, which, by the provisions 
of the will, was to be equally divided among six heirs, when 
the youngest should attain the age of twenty-one years, (to 
which age the youngest heir had attained when the garnish- 
ment was executed upon the defendant inerror.) ‘That said 
estate consisted of land and slaves, besides other personal 
property, amounting in value to twenty thousand dollars, and 
which had never been divided. That said Bolin Smith 
was one of the heirs of said Jeremiah Smith. That said gar- 
nishee had seen on record in Autauga county, a transfer by 
said Bolin Smith to one John Steel, of his interest in said 
estate, and that he had heard both Smith and Steel say, said 
transfer had been made to secure Steel against liability for 
said Smith, as his surety upon his bond as executor of Jere- 
miah Smith’s estate. That Smith informed the garnishee, 
if Steel lost nothing by his suretyship, the said property 
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_would be his, (Smith’s.) The garnishee further answered, 


after notice, that he had seen from the records of the orphans’ 
court of Autauga, an official statement by said Bolin Smith; 
as executor of J. Smith, by which a balance is certified in 
favor of said Bolin, of $2,351 99, by the judge of the orphans’ 
court of Autauga county ; whereupon the plaintiff asked for 
a judgment against, the garnishee on his answer filed, which 
motion was overruled by the court. The plaintiff then 
prayed a continuance, and that notice issue to John Steel to 
eontest his claim, which was also refused, and judgment was 
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entered discharging the garnishee, to revise which the cause 
is‘brought to this court. 
‘1. It is certainly proper, in weer cases, when a garni- 








‘dhe answers to an indebtedness, but alledges notice of a 


transfer to a third person, for the court to continue the cause, 
and order a notice to issue to the transferee, that he may 
come in and contest with the plaintiff his right to the fund; 
ge, © This is required by the statute. Clay’s Dig. 63, § 40. 
Bat it is the duty of the plaintiff to proceed with proper dili- 
getice in bringing such transferee before the court. If he 
neglect to have such notice issued until the several terms af- 
ter'the answer of the garnishee, have elapsed, the court may, 
inthe exercise of the discretion which is vested in the judge 
over the subject of continuances, refuse to grant a continu- 
atice of the cause, and may discharge the garnishee, if his an- 
swer does not warrant a judgment against him. In this case, 
the garnishee was summoned in December, 1846, and short- 
ly thereafter answered. At the first term the cause was con- 
tinued for further answer, and notice to issue to the trans~ — 
feree of the property in the hands of the garnishee. At the 
two succeeding terms no steps whatever were taken, but 
general continuances were entered, and at the fourth term 
the parties appear, and the plaintiff moved for judgment a- 
gainst the garnishee. Failing in his motion, he asked a 
continuance, and that notice issue to the same transferee for 
whom a previous notice had been awarded. Wethink the 
court very properly refused to keep the garnishee longer be- 
fore it,as it was the duty of the plaintiff to have used pro- 
per diligence in the prosecution of the former proceeding or- 
dered against Steel, the transferee. 

It is very certain that the answer of the garnishee did not 
Warrant a judgment against the defendant in error. Aside 
from the objection, that the interest which Boling Smith 
had in the property, had been conveyed to Steel, it appears 
that the garnishee holds the property as assets of the estate 


‘of Jeremiah Smith in his hands as administrator de bonis non, 


&e; That said property has not been distributed, but re- 
mains undivided, said Bolin being one of six heirs who are 
to'share itunder the will of Jeremiah Smith. The adminis- 
trator denies his authority to hold the property from the law. 
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He is amenable to the orphans’ court which appointed him, 
for the faithful performance of the duties imposed on him in 








' virtue of his office. He must pay the debts of the deceased, 


and have the property forthcoming for distribution when he 
is required by law. If property thus held were liable to be 
seized and sold upon proceedings against those who may be 
entitled to distribution, much inconvenience and confusion 
would result, and embarrassment be experienced in the set- 
tlement of estates. Besides, no security would be afforded 
those creditors who might remain unpaid, as in the event the 
property is liable to be seized by attachment against the dis- 
tributees, no refunding bond could be required. Other rea- 
sons might be urged why the property of the legatee, before 
distribution should not be subject to attachment at the suit 
of his creditor. A posterior will may be established—post- 
humous child born—the will which has been probated may 
be set aside perhaps—these and the like considerations have 
led my mind to the conclusion, that the administrator de bo- 


, nis non with the will annexed, is not liable with respect to the 


unadministered assets of the estate in his hands, which may 
remain to be distributed to the creditors of the distributee by 
process of garnishment. See Brooks v. Cook & Barrett, 8 
Mass. Rep. 246; Barnes v. Treat & Allen, 7 Mass. R. 271. 

It results from what we have said, that there is no error, 
and the judgment is consequently affirmed. 





PATTON v. ENGLAND. 


1, Neither fraud nor failure of consideration is a good defence at law to a 
note given for the purchase money of land, when the vendee has accepted 
’ from the vendor a deed with covenant af warranty. 





Error to the Circuit Court of Cherokee, before the Hon, G. 
D. Shortridge. 
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Patton v. England. 

"Ts was an action of assumpsit instituted by defendant 
against plaintiff in error, to recover the amount of six promis- 
sory notes, which had been given for the purchase money of 
atract of land. The case went to the jury on the plea of the 
general issue, with leave to give in evidence any special 
matter in bar. ‘The bill of exceptions discloses the follows 
ing facts: During the negotiation preceding the purchase, 
the defendant pointed out to plaintiff the corner posts and 
lines of the land, and represented, although he knew such 
Was not the truth, that the tract of land included a certain 
dwelling and outhouses, with a mill and water fall. On the 
conclusion of the purchase, the plaintiff executed the notes 
sued on, and the defendant a bond for titles, and immediate- 
ly afterwards the plaintiff went into possession of the dwel- 
ling house, mills, &c., and has continued in possession ever 
since. The tract of land did not include those improvements, 
but they were on another lot of land, and the tract sold by 
defendant to plaintiff was almost valueless without them. 
Subsequently to the sale, and before the institution of the 
suit, the plaintiff accepted a deed, with covenant of warran- 
ty from defendant for the land embraced in the bond. 

The court instructed the jury that if they believed all the 
evidence, they must find in favor of the plaintiff below for 
the full amount of the notes. T'o this charge the defendant 
below excepted, and now assigns it as error. 








Waker and Rice, for plaintiff in error. 

1. When there is a fraud in the sale of land, and by fraud 
the vendee is induced to give his notes, and to accept a bond 
and deed, and upon the discovery of the fraud, the vendee 
offers to rescind the contract, and the land mentioned in the 
bond and deed is worthless, and the vendee never had pos- 
session of it, but was in possession of other land which was 
falsely and fraudulently represented to be the land men- 
tioned in the deed and bond, and the vendee promptly offers 
to abandon the possession of this, and to give up the bond 
and deed, the vendee may defend at law upon these facts, 
when sued upon the notes. 

“2. An offer to rescind, although not accepted, is in its ef- 
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fect upon the remedy, equivalent toa rescission. Clements v. 
Loggins, 2 Ala. 514. 

3. The land conveyed being totally worthless, distinguiahe 
es this case from all others decided by this court, and renders 
a resort to chancery unnecessary. If the land conveyed had 
been of any value, then a resort to chancery might be ne 
cessary. 

4, The vendee never had possession of the land conveyed, 
and the contract being rescinded by his offer to rescind, the 


-vendor’s deed will be rendered void, or it will give the ven~ 


dor a right to call on the vendee for a re-conveyance. 
5. The sale was effected by the grossest fraud on the part 
of plaintiff, who falsely represented the mills and other im- 


‘provements to have been on the land conveyed, when he 


knew they were not. The land conveyed was absolutely 
worthless, and was never in the actual possession of the pur- 
chaser within a reasonable time, and as soon as he discovered 
thie fraud, the purchaser offered to rescind. If in such case 
as this the purchaser cannot defend at law, there is no con- 


ceivable case where he can defend. In this case there was 


both fraud and a total failure of consideration. No verdict 
could have been properly authorized by the court, except for 
plaintiff's work and labor, and for the mill irons. Knight v. 
Turner’s Ex’rs, 11 Ala. 639. 


L. E. Parsons, contra. 

1. The sole question in this case is, whether a vendee can 
defend an action for the purchase money, where he has ac- 
cepted a deed and gone into, and still retains the possession 
of the property purchased—it being land and mills. Chris- 


tian v. Scott, 1 Stew. 490; Clements v. Loggins, 1 Ala. 622; 


Dunn, use, &c. v. White, et al. Ib. 645; Duncan v. Jeter, 5 
Ib. 604; Larkin v. Bank, 4 Porter, 434; Young v. Harris, 2 
Ala. 108; Camp v. Camp, 2 Ib. 632; Starkie v. Hill, 6 Ib. 
785; Knight v. Turner, 11 Ib. 636; 3 1b. 406; 9 Ib. 776, 


CHILTON, J.—This case comes substantially within the 
influence of several {decisions of this court, and which we 
must regard as decisive of it. Although the mills and wa- 
ter fall, as well as the residence, are not on the land sold, as 
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they were falsely and fraudulently represeuted to be by the 
defendant in error, sttll the purchaser received the posses- 
sion of them, and derived some benefit under the contract, 
and has also accepted a deed with general warranty of title. 
The cases of Cullum v. Branch Bank of Mobile, 4 Ala. Rep. 
21, and Stark et al. v. Hill, 6 Ib. 785, determine, that if the 
purchaser accept a deed with warranty, he cannot set up ei- 
ther fraud, or failure of consideration, at law, as a defence to 
an action by the vendor upon the notes given for the pur- 
chase money ofland. With these decisions we are content. 
If the object be to rescind the contract, most certainly the 
court of equity is the most appropriate forum, as in that court 
alone can complete justice be done to all the parties. See 
cases on defendant’s brief. 

There is no error in the record, and the judgment is con- 
sequently affirmed. 











THE GOVERNOR, usz, &c. v. GORDON. 


1. A notary public, who receives his appointment and commission from the 
governor of the State, on the recommendation of the judge of the county 
court, is a public officer of the county. 

2. Where a notary public fails to give to the indorser of a negotiable note 
the notice requisite to charge him, the statute of limitations of six years 
(Clay’s Dig. 329, § 90,) commences to run, in favor of the sureties on his 
official bond, from the date of the default, and not from the time of its dis- 
covery, or the ascertainment of the damage, by the injured party. 


Error to the Circuit Court of Mobile. Before the Hon. 
John Bragg. 


Tis was an action of debt, instituted by the plaintiff 
against the defendant inerror, as the surety of one Marsten, 
on a bond executed to the Governor of Alabama, for the faith- 
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ful discharge of his duties asa notary public. - The writ was 
issued on the 2d November, 1846, and the case was submit- 
ted to the court below on the following agreed state of facts: 
On the 4th January, 1839, a promissory note for $741, made 
by Jeremiah Findley and John Gody, in favor of, and in- 
dorsed by Thomas G. Newbold and 8S. Andrews, negotiable 
and payable at the Bank of Mobile, was delivered by said 
bank to said Marsten, who was then a regularly appointed, 
qualified and commissioned notary public for the county of 
Mobile, for the purpose of demanding payment, giving notice 
of non-payment to the indorsers, and protesting: said notary 
protested the note for non-payment, and in his protest stated 
that he had only notified the indorser, Newbold, by leaving 
anotice at his office in Mobile: on the 14th April, 1840, the 
bank sued Newbold, and at the trial in 1841, was defeated 
in the suit, by Newbold setting up as a defence the failure of 
said notary to give him notice, and proving that on the 4th 
January, 1839, he had no office in Mobile: up to this time 
the bank did not know that the statement in the protest of 
said notary was untrue: in April, 1842, the bank sued said 
Marsten, and recovered a judgment against him: Newbold 
was the only solvent party on the note, and has been released 
from liability by the default of the notary: a demand was 
made of the defendant Gordon before this suit was instituted. 

The principal defence relied on was the statute of limita- 
tions of six years, as applicable to the sureties on the bonds 
of public officers. 

The court gave judgment for the defendant, from which 
the plaintiff in error appealed, and he now assigns said judg~ 








ment as error. 


Puu.uies, for appellant. 

In cases of concurrent jurisdiction, courts of equity are 
governed by the statute of limitations—they do not decide in 
analogy to the law, but in obedience to it; the decisions in 
those courts, therefore, u;on the statute, are authority in the 
courts of common law. Hovenden v. Ld. Amersley, 2 Scho. 
& Lef. 607, 630. 

As applied to officers, the statute of limitations begins to 
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run from the time of their return, or when by law it was 
their duty to make a return. ‘ Betts v. Norris, 21 Maine, 
324; West et al. v. Rice, 9 Metc. 568; Mather v. Greene, 
17 Mass. 60. But in cases of fraud, the statute does not run 
until the discovery of it. Harrell v. Kelly, 2 McCord, 428; 
Rice v. White, 4 Leigh, 483; Mass. Turnpike v. Field, 3 
Mass. 204; Sherwood v. Sutton, 5 Mason, 145; Raymond 
v. Simison, 4 Blackf. 84; Betts v. Norris, 21 Maine, 324; 
see dissenting opinion of Shipley, J.; 6 Bac. Ab. 386; Bal- 
lentyne on Lim. 96. So incases when a demand was neces- 
sary, the statute would commence to run from the time of 
demand. Harriman v. Wilkins, 2 App. 93; Hutchens v. 
Gilman, 9 N. Hamp. 359. 

And in case of a deposit in bank which suspended pay- 
ment, the statute did not run until the depositor had know- 
ledge of the suspension. Planters’ Bank v. Farmers’ Bank, 
8 Gill & J. 458; Union Bank v. Planters’ Bank, 9 Id. 439. 

The same rule, as applied to officers, has also been applied 
by this court to attorneys, that the statute would run from 
the time of the liability incurred by not bringing suit to the 
first term. See Mardis v. Shackleford, 4 Ala. R. 493. But 
if the attorney should inform his client that he had brought 
suit to the first term, and the client trusts to the representa- 
tion, would the attorney be permitted to plead the statute, to 
a suit brought against him for the damage resulting from his 
not suing to the first term? 

In the case of the Bank of Mobile v. Huggins’s adm’r, this 
court decided, that the one issued to give notice to the in- 
dorsers did not make the agent liable without a special dam- 
age had accrued. No action therefore accrued against the 
notary, until the indorser took advantage of his want of no- 
tice, and the other parties to the note were shown to be in- 
solvent. 

This is the case of a party not only not discovering the 
fraud in time, but prevented from the discovery by the act 
of the party. 

The fact that the words of the statute do not contain the 
exception of fraud in its terms, is no stronger an argument as 
applicable to this statute, than to the general statute of limi- 
tations. 
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_ be regarded as a public officer of the county. The statute 
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J. A. Campse.t, contra. A notary public is an officer 
within the meaning of the statute entitled “an act to limit 
actions against securities of officers.” Clay’s Dig. 329, § 90. 
A notary public is appointed by public authority; his feesare 
regulated by statute, in the same class of officers, as those 
embraced in the statute above cited. Clay’s Dig. 236. He 
gives a bond, and for his acts of misfeasance or malfeasance, 
he is liable on it “in like manner and with like effect,” as 
sheriffs or coroners are on their bonds for the faithful perform- 
ance of their duties. Clay’s Dig. 379, §$ 7. 

2. The plain language of the statute fixes the date of the 
liability of the sureties. The action must be commenced 
within six years “next after the commission of the act com- 
plained of.” The statute does not designate the time of the 
discovery of the default, as that from which the time limited 
by the statute is to be computed. It presupposes that every 
default may be discovered within six years, and that an ac- 
tion may be commenced in that time. It terminates the lia- 
bility of the sureties, after six years have expired from the 
default. The question then is, when did the default of the 
notary occur? ‘The answer is, when he made his false return 
tothe bank, that he had given notice. Since that time, he 
has exercised no control over the subject. Utica B’k v. Child, 
6 Cowen, 238; Mardis, adm’r, v. Shackleford, 4 Ala. 495; 
Governor, use, &c. v. Stonum, 11 Id. 679. 







































CHILTON, J.—A notary public who receives his appoint- 
ment and commission from the governor of the State, upon 
the recommendation of the judge of the county court, must 


requires him to enter into bond, with sufficient security, to 
be approved of by the judge of the county court, in the sum 
of $2,000, payable to the governor and his successors in of 
fice, for the faithful performance of the duties of his office. 
Clay’s Dig. 379, $ 7. By the first section of the act of 1832, 
(Clay’s Dig. 329, § 90,) it is provided that “no action, suit 
or motion, shall be maintained against the surety or sureties 
of any sheriff, constable, or other public officer of this State, 
for any malfeasance, misfeasance, or other cause whatsoever, 
hereafter committed, unless the same be commenced or pre- 
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seciitted within six years next after the commission of the act 
complained of ; or if the claim be in favor of an infant, or 
person non compos mentis, or other person, disabled by law 
from bringing suit, then within three years after such disa- 
bility to sue, shall cease to exist,’’ &c. By the act of 1819, 
(Dig. 379, $ 7) the bond of the notary is required to be records 
ed.in the county where he resides, “‘and may be sued on by 
any party or parties injured, in like manner and with like ef- 
fect, as bonds given by sheriffs and coroners, for the faithful 
execution of the duties of their respective offices.” We 
think, from the language of these statutes, it is most manifest 
that a notary public is a public officer within the meaning of 
the first section of the act of 1832, and that his securities are 
not liable on his bond for his malfeasance, misfeasance, or 
other improper conduct, unless suit was commenced against 
them “ within six years next after the commission of the act 
complained of.” 

It is insisted, however, by the counsel for the appellant, 
that the cause of action could not be said to have accrued un- 
til ‘Newbold availed himself of the want of notice; as, until 
then, no injury had resulted to the bank from the failure of 
Marsten to give the required notice. And it is further in- 
sisted, that the circumstances make out a case of fraud 
against the notary, against which the statute of limitations 
does not begin to run until the fraud is discovered. It might 
be a sufficient answer to both these positions to say, the act 
complained of was the failure of the officer to give notice to 
Newbold, the indorser, and in certifying in the protest that 
such notice had been left at his office in Mobile, when in fact 
he had no office in the city. Since that time, the officer has 
done no act in regard to the note, for which his sureties can 
be held responsible, Now, is it permissible for the court, 
since the statute, in plain and unequivocal terms, fixes upon 
the date of the act complained of for the commencement of 
the limitation, to fix upon another and different period? {t 
occurs to me we should by the construction contended for, 
virtually annul the statute. If the statute does not begin to 
run until Newbold availed himself of the want of notice, then 
the bank would have the right to prolong the liability of the 
‘surety to any period short of twelve years from the maturity 
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of the note. Or, if Newbold, when sued, chose to waive the 
statute of limitations, and to rely upon the defence of want 
of notice, then the sureties’ liability would be prolonged to 
an indefinite period at the pleasure of the plaintiff. Such 
cannot be the correct construction of a statute evidently de- 
signed for the repose of the officer’s sureties, and to rid them 
of responsibilities after the expiration of six years from the 
happening of the cause of complaint. The legislature very 
correctly concluded, that after the lapse of so many years, it 
would be difficult, if not impossible, in many cases, for the se- 
curities to find proof to explain the various acts of their prin- 
cipal, for which they might be sued, so as to exonerate them- 
selves from liability. Besides, had the legislature intended 
to date the commencement of the statute of limitation from 
the discovery of the default, or from the time that the party 
ascertained such default would prove injurious to him, some 
such provision would doubtless have been inserted. But, al- 
though there is a saving as to infants, nom compotes, and per- 
sons who are disabled by law from bringing suits, there is 
none as to the case made bythe record before us. This, 
though not by any means conclusive, is at least persuasive to 
show, that the construction contended for is erroneous, A 
question having a strong analogy to the one before us, was 
decided by this court in The Governor, use, &c. v. Stonum, 
adm’r, 11 Ala. Rep. 679. In that case, a sheriff having se- 
veral executions in his hands, collected the money, and re- 
turned the writs, and shortly afterwards died. In about nine 
years after the return, a demand was made of his administra- 
tor for the money. ‘The question was, whether the statute 
which we have above copied, commenced running from the 
time of the demand. The court held it did not, and say, 
that it commenced in favor of the surety when his responsi- 
bility was conclusively ascertained. It is there said that any 
other construction of the statute would make it perfectly il- 
lusory, as the surety has no means of ascertaining whether 
the money has been paid over or not, and cannot therefore 
protect himself by insisting on a suit being brought, or by 
discharging it himself, and resorting to his principal. In 
Mardis, adm’r, v. Shackleford, 4 Ala. Rep. 506, it is said: 
“It may be regarded as settled law, that the statute began to 
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run from the time the intestate was chargeable with negli- 
gence ; for then, the right of action accrued in favor of the 
plaintiff.” Many cases might be cited to show that the stat+ 
ute begins to run from the time of the negligence, and not 
from the ascertainment of the injury. See Wilcox v. Plu- 
mer, 4 Peters’s Rep. 172; West v. Rice, 9 Metc. Rep. 564; 
Betts v. Norris, 8 Shep. Rep. 314. In Kerns v. Schoonma- 
ker, 4 Ham. 331, it was held, that the statute begins to run 
as.soon as the injurious act complained of is perpetrated, al- 
though the actual injury is subsequent, and could not be 
known, or immediately operate. See also Miller v. Adams, 
16 Mass. Rep. 456; 12 Id. 127; 17 Id. 60. In the Presi- 
dent, &c. of the Bank of Utica v. Child, 6 Cow. Rep. 238, 
the precise point here involved came before the court, and it 
was ruled that the statute commenced running from the time 
the notary failed to give the notice required to fix the liabil- 
ity of the indorser, and this, although the injury was ascer- 
tained by suit and judgment within the period of six years. 
So that, leaving out of view the peculiar phraseology of our 
statute, we think the law is clear, that the general statute of 
limitations, if it were six years, would embrace the case at 
bar. That nominal damages could alone be received in 
some cases, is no objection to dating the statute from the 
time of the default. See Mardis’s adm’r v. Shackleford, su- 
pra. The party who apprehends the damage must quicken 
his diligence to ascertain it, or rely upon his suit brought 
within the six years, to recover for the probable injury. 4 
Cow. Rep. 245. No question as to the fraudulent conceal- 
ment of the cause of action by the notary from the plaintiff 
arises in this case. ‘There is no evidence of such fraud, and 
we are not to presume it, when the facts may consist with 
honesty of intention ; non consiat, but that the notary sup- 
posed he had given the notice by leaving it at Newbold’s of- 
fice. He may be liable for want of that diligence which the 
law requires of him in ascertaining the fact of the indorser’s 
residence, and no question of fraud be involved. We there- 
fore defer going into an examination of the many conflicting 
authorities upon the point, whether a fraudulent concealment 
would avoid the statute until a case should arise necessarily 
involving it. See Smith v. Bishop, 9 Verm. Rep. 110; Allen 
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v. Mille, 17 Wend. Rep. 202; Fee v. Fee, 10 Ohio Rep. 
bs 469; Troup v. Smith’s ex’rs, 20 Johns. Rep. 33; Ib. 277; 
im Abell v. Harris, 1 Gill & Johns. Rep. 367; Baines v. Wil- 
a liams, 3 Iredell’s Rep. 481; Martin & Yerg. Rep. 361; Miles 
v. Berry, 1 Hill’s (So. Ca.) Rep. 296; contra, Doug. 664; & 
Mason’s Cir. Ct. Rep. 449; 3B. & A. 436; 3 B. & Bing. 
73; 3 Don. & R. 330. 

We think it is clear, that the plaintiff having failed to pro- 
secute the security upon the bond for more than six years 
from the commission of the notary’s default, the statute ex- 
empts the surety from liability, and that the court below pro- 
perly gave judgment for the defendant. 

The judgment is affirmed. 














STEPHENS er au. v. NORRIS, STODDER & CO. 


1. The circuit court has no power to direct an amendment of a judgment 
nunc pro tunc, after such judgment has been affirmed on certificate in the 
supreme court; and a writ of error will lie to this court, upon the judg- 
ment of the court ordering such amendment. 

2. An amendment of an error in the original judgment, cannot be made in 
the supreme court. 


Error to the Circuit Court of Lowndes. Before the Hon: 
E. Pickens. ' 





Cook, for the plaintiff in error. 


W. Honter, for defendant in error. 

1. The circuit court had jurisdiction—although its judg- 
* ment was merged in that of the supreme court, as is decided 
7 in Wiswall v. Munroe, 4 Ala. 19. Yet it did not lose all pow- 
er to correct its own entries. This was an affirmance on 
certificate, and consequently this court has no record to a- 
mend by ; and from the necessity of the case, the circuit 





80 ALABAMA. 

——Stephens et al. v. Norris, Stodder & Co. 
court in which the record remains, must make the amend- 
ment. Besides, the statute says the clerk shall calculate the 
judgment from the note. This cannot be done here. How 
can this court know but that there are payments indorsed. 
See Clay’s Dig. 325, $ 70. 

2. But if the court had no jurisdiction, and the proceeding was 
coram non judice, no writ of error will lie on its void order ; 
and nothing can be done but dismiss the writ of error, ac- 
cording to the decisions of this court. 

But if the court should hold the circuit court had no juris- 
dtction, and its orders of amendment are void, then this court 
is moved on the petitions and records herewith submitted, to 
make the proper order for the amendment nunc pro tunc. 











CHILTON, J.—The question is, whether the circuit court 
had the power to allow an amendment of its previous judg- 
ment, nunc pro tunc, after such judgment had been affirmed 
upon certificate in the supreme court. 

In Wiswall v. Monroe, 4 Ala. Rep. 19, it was held, that 
that when the judgment of the inferior court was supersed- 
ed by a writ of error bond, and was affirmed by this court, 
-the effect of such affirmance was, to merge the judgment of 
the inferior, in that of the supreme court ; and that an execu- 
tion issued on the judgment of the inferior court, after its 
affirmance, would be quashed. We are satisfied with this 
construction of the act of 1826, and it follows, that as the 
judgment of the circuit court was merged, sunk, by the judg- 
ment of this court that no amendment could properly have been 
made. We have been unable to find any authority which 
will sustain the judgment nunc pro tunc, and we think upon 
principle, it is indefensible. We do not agree however 
with the counsel for the defendants ig error, that it is so ut- 
terly void that no writ of error will lie. The court has ju- 
risdiction over the subject of amendments, but has, as we 
conceive, erroneously exercised it in rendering a judgment 
against the plaintiffs inerror. ‘The judgment must therefore 
be reversed. 

A petition is filed in this court with the record, praying 
thatif the court should deem the correction of the judgment 
in the circuit court irregular, that the correction may be 
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made in this court. This court doubtless has the power to 
correct its own judgments nunc pro tunc, so as to make 
them conform to the truth of the case, but there must be 
something to amend by. Here the judgment was affirmed 
on certificate—no record was filed, and the judgment ren- 
dered by this court is in conformity with the certificate upon 
which it is predicated. 'T’o receive the proof at this time, 
that an error existed in the judgment of the circuit court, 
which was amendable in that court, and which should have 
been amended before the affirmance in this, and to grant the 
relief prayed by the petition, would clearly involve the exer- 
cise of original, not appellate jurisdiction. It has been the 
uniform practice of this court to deny similar motions. 











EVANS v. THE BANK OF THE STATE ex at. 


1, A sheriff, or his sureties, proceeded against under the act of 1826, may 
insist on the fact of the receipt of the money being found by a jury; but 
if they appear, and make no objection, they will be considered as having 
waived it. 

2. When the judgment entry recites, that proof was made, that the party 
proceeded against, was surety of the sheriff when the money was collec- 
ted, and received by him, this court will intend, that it was proved by the 
production [of the sheriff’s bond, on which he was surety, and that that 
relation continued to exist, so as to embrace the period of default, 

3. The plaintiff is not confined to the proof of the demand, at the time staf- 
ed in the notice. Proof of demand at any time after the receipt of the 
money by the sheriff, and before the motion, will be sufficient. 


Error to the County Court of Tuscaloosa. 


The facts sufficiently appear in the opinion. 


E. W. Peck, for the plaintiff in error. 
Vol. 15—11 
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P. & J. L. Mantin, for defendant. 














CHILTON, J.—This was a motion at the instance of the 
bank against David Chandler, late sheriff of Perry county, 
and his securities in office, for failing to pay over, upon de- 
mand, the sum of $540, alledged to have been collected by 
him under, and by virtue of an execution in favor of said 
bank, against one Davis. Notice of the motion having been 
served alone upon the plaintiff in error, a judgment was ren- 
dered by the.court, at the term indicated*by the notice, a- 
gainst him, without the intervention of a jury. 

It is insisted in this court that the county court erred in 
rendering judgment without the finding of a jury. 2. That 
the facts set forth in the judgment entry, do not warrant the 
judgment, and that the court erred in rendering judgment up- 
on them. 

The judgment entry recites, that the parties came by their 
attorneys, and the said bank moved for judgment against 
said Evans, as one of the sureties of said Chandler, for the 
failure of the latter, as sheriff of Perry county, to pay over 
certain monies collected by him, on an execution described 
in the notice, &c. And it appearing to the satisfaction of 
the court, that the execution in favor of the President and 
Directors, against Hugh Davis, in the said notice mentioned 
and described, was properly issued on a judgment of this 
court, and that it came duly to the hands of the said Dayid 
Chandler, as sheriff of the county of Perry, before the re- 
return day thereof; and it further appearing to the satisfac- 
tion of the court, that the said Chandler as sheriff, as afore- 
said, collected and received, upon said execution, the sum of 
$540; and it further appearing, that a demand of the mo- 
nies aforesaid was made of the said David Chandler, on the 
3lst day of July, 1846, by William Hawn, cashier of said 
bank, and agent for the said plaintiff, and acting for them in 
that behalf, in Perry county, and that the payment of said 
monies was then refused by said Chandler; and it further 
appearing, that the said James G. Evans was security of the 
said Chandler, as sheriff aforesaid, at the time the monies a- 
foresaid were collected and received by said Chandler; and 
it also appearing, that said Evans has had more than three 
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days notice of this motion, by notice duly executed and serv- 
ed upon him him on the 28th day of November, 1846, and 
the said Evans saying nothing in bar or preclusion, it is 
therefore concluded by the court, that the plaintiff recover of 
said Evans the sum of $540, the amount collected as afore- 
said, and not paid over ; also, that he recover the further sam 
of $454 50, as damages, being five per cent. per month, on 
the amount of the execution, for sixteen months and twenty- 
six days, that being the number of months and days which 
have elapsed since the demand and refusal aforesaid, up to 
this date, besides the costs in this behalf expended. 

The general rule certainly requires, the record should show 
affirmatively every fact necessary to sustain asummary judg- 
ment, rendered in virtue of particular jurisdiction conferred 
upon the court. Lyon v. Bank, 1 Stew. Rep. 442; Curry v. 
The Bank of Mobile, 8 Por. Rep. 360; Allums v. Hawly, 8 
Ala. Rep. 584. In support of the objection, that the court 
should have empannelled a jury to try the fact, whether the 
money had been collected, we are referred by the counsel, to 
Mason & Daniel v. Brashier, 1 Ala. Rep. 635. That case 
decides, that in a proceeding under the act of 1822, against 
the sheriff for failing to pay over money collected by him, 
(and which requires an issue to be made up and tried by a 
jury, unless the receipt of the money appear of record, or by 
some paper filed in the clerk’s office,) the summary judgment 
cannot be sustained without the verdict of a jury, unless the 
record shows the receipt of the money, was proved by mat- 
ter of record, in the court below, or some paper filed in the 
clerk’s office. 

The act of 1826 makes no such requisition, but provides, 
“that whenever any clerk, sheriff, or coroner, shall fail, or 
refuse to pay over any money received, or collected by him, 
upon any execution, on the application of the plaintiff, or 
plaintiffs, his, her, or their attorney, or agent, it shall be law- 
ful for the court, to which such execution shall be made re- 
turnable, upon one day’s notice being given to ‘said clerk, 
sheriff, or coroner, on motion of the plaintiff or plaintiffs in 
execution, to render judgment against the clerk, sheriff, or 
coroner so failing, or any, or either of them, for the amount 
of money thus received, together with five per cent upon the 
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amount of said execution, as damages, for each and every 
month for which the said money shall have been detained, 
after demand made, together with costs of suit. Clay’s Dig. 
218. It was said in the case of Mason & Daniel v. Brazier, 
supra, that this act might be considered as superseding all 
other acts upon the subject, did it not require one day’s notice 
to the clerk, sheriff, or coroner. In that case the sheriff had not 
been notified, and the court for that reason say, the judgment 
could not be supported under the act, having previously de- 
cided, in Orr v. Duval, 1 Ala. Rep. 262, that under the act of 
1826, the sheriff was a necessary party. The act of 184], 
remedies the defect in the act of 1826, and authorizes a judg- 
ment against “such of the parties as service is effected on.” 
See Williamson and Daniel v. The Branch Bank at Mont- 
gomery, 3 Ala. Rep. 504; Clay’s Dig. 536,4§ 14. The act 
of 1526, as we have seen, does not require the fact of the re- 
ceipt of the money to be found by ajury. The court was 
not bound mero motu to submit such issue to a jury, and 
conceding that the defendant might insist on a jury trial, 
there can be no doubt of his rightto waive it. The record 
in this case shows he was present by his attorney, and said 
nothing in bar or preclusion of the motion for judgment a- 
gainst him. We conclude therefore, there was uo error in 
the rendition of judgment by the court, without the finding 
of a jury. 

We think the objection, that it does not appear the defend- 
ant below was security for Chandler when the default was 
Was made, cannot be sustained. ‘The notice, which is re- 
ferred to in the judgment entry, describes the said defendant, 
as being one of the securities of Chandler. He appears and 
makes no defence, and the judgment entry recites that proof 
was made of his being security when the money was col- 
lected, and received by the sheriff. We must intend that 
this fact was proved by the /egal evidence, the production 
of the official bond of Chandler, on which Evans was bound 
as surety. This fact being made affirmatively to appear, by . 
the production, &c. of the official bond of the sheriff, we 
must intend, in the absence of all other proof, that the rela- 
tion continued to exist, so as to embrace the period of de- 
fault. The bank made out a prima facie case against the 
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surety, and devolved upon him the necessity of showing he 
had been discharged, if such were the fact, when the default 
occurred. ‘The continuance of the security’s liability, the 
fact having been shown to exist, and there being no counter- 
vailing proof, is a presumption of law arising upon the record, 
and which the judgment entry need not recite. As well 
might the rule require the judgment entry to negative any 
other matter of defence—-for example, that the security was 
not an infant when he signed the bond—was not forced to 
sign it, &c., as, that he has never been discharged from it. 
These are matters of defence, the onus of proof of which is 
on the defendant. Inthe Branch Bank of Mobile v. Brough- 
ton, 10 Ala. Rep. 148, it is said “ifthe sureties appear, and 
do not put the fact of their suretyship in issue, it is an ad- 
mission that they are properly charged as such.” 

The judgment entry distinctly avers, that the money Was 
demanded on the 31st July, 1846, and although it may be 
that this is a clerical misprision, we are not authorized by 
the record so to regard it. The notice avers that the de- 
mand was made one year previous to the time stated in the 
judgment entry, but the plaintiff was not confined to proof 
of demand at the time stated in the notice. It was sufficient 
to show such demand, after the receipt of the money by the 
sheriff, and before the motion. Spence et al. v. Rutledge, 
adm’r, 11 Ala. Rep. 557. 

Let the judgment as to the damages be corrected, and en- 
tered for the proper amount, at the cost of the plaintiff in 








error. 





ANDREWS, Apwm’r, v. HALL et at. 


1, A decree of an orphans’ court, which ascertains the interest of the seve- 
ral distributees of an estate, and directs their respestive distributive shares 
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to be set apart by commissioners, is such a final decree, as wil! autho- 
rize the revision of it on error. 

2. When in the distribution of an estate in the orphans’ court, it is made to 
appear, that an infant has been advanced, but not to the full amount of 
what would be its distributive share, the guardian ad litem of the infant, 
with the concurrence of the court, has the power to elect, and to bring 
such advancement into hotchpot. 

3. When advancements have,been made to distributees of an estate, in the 
life time of the decedent, and, on distribution such advacements are 
brought into hotchpot, the distributive share of the widow is not increas- 
ed thereby, but must be carved alone out of the estate, of which the de- 
cedent died possessed, without reference to the advancements. 

4. The widow ofa decedent is a competent witness in a controversy, in- 
volving the amount of advancements for which each of the several distri- 
butees is accountable. 








Error to the Orphans’ Court of Dallas. Before the Hon. 
A. 8. Saffold, Judge. 


‘T'uts case arose out of a petition filed by Warren B. An- 
drews, administrator on the estate of Richard Hall, deceased, 
setting forth that he had in his hands, as the property of said 
estate, a number of slaves which were not needed for the 
payment of debts, and praying a division of them among the 
distributees. A guardian ad litem was appointed for William 
A. Hall, an infant distributee. When the case came on to 
be heard, it was made to appear to the court, that all the dis- 
tributees, except Sarah Hall, the widow of the deceased, had, 
in the lifetime of the said Richard Hall, either by themselves 
or through those to whose distributive shares they had sue- 
ceeded by right of representation, received advancements, 
but that the advancement for which the infant distributee 
Was accountable, was less in amount than the distributive 
share which he would be entitled to after such advancement 
was brought into hotchpot. The guardian ad litem thereup- 
on, under direction of the court, elected, on behalf of said in- 
fant distributee, to bring his advancement into hotchpot, and 
the other distributees who had been advanced, made the 
same election for themselves. The court having ascertained 
by evidence the advancement made to each distributee, pro- 
ceeded to make the division, and decreed, among other things, 
that the widow of the deceased should, in the first place, re- 
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ceive one-fifth of the slaves, and then to the value of one- 
fifth of the aggregate amount of the advancements out of the 
remainder of them. In ascertaining the several advance- 
ments, Sarah Hall, the widow of the deceased, was admitted 
by the court as a witness. 

The plaintiff now assigns as error— 

1. That the court permitted the gnardian ad litem to make 
the election for the infant distributee. 

2. The decree made in favor of Sarah Hall. 

3. The admission of Sarah Hall as a witness. 

And the defendants in error move at the same time to dis- 
miss the writ of error. 











Wu. Hontex, for plaintiff in error. 

1. The question of fact is, did not the orphans’ court fix 
alower value on William A. Hall’s share than the evidence 
warranted? There were but three witnesses, and two of 
them set a much higher value—and these two witnesses do 
not give mere opinions, they state facts which show the real 
value, independent of their opinions—and they prove also, 
what was the estimate of William A. Hajl himself. Mrs. 
Hall, the other witness, was incompetent, and she says she 
does not know what was the market value of slaves. 

2. The question of law is, whether the widow is entitled 
to a distributive share of property brought into hotchpot. 
These authorities are referred to, as showing that she is not 
so entitled. Clay’s Dig. 197, $ 25,26; 2 Wms. on Ex’rs, 
919; Kircudbright v. Kircudbright, 8 Ves. 51; Stearns v. 
Stearns, 1 P. M. R. 157; Porter v. Collins, 7 Conn. 1; Law- 
ton’s case, 3 Dess. 199; Logan v. Logan, 13 Ala. 163. 

3. As to the objection that this is not a final decree. 1. 

Both an appeal and awritare taken. 2. But a writ of error 
’ wouldlie. Harrison, er parte, 7 Ala. 736. 


Evans, contra. 
1, The administrator cannot complain, that the infant, 
Richard Hall, son of W. A. Hall, was allowed, under the cir- 
cumstances, to bring into hotchpot the advancement receiv- 
ed by his father in his lifetime. The child, in this case, be- 
fore he can be admitted to his father’s distributive share, 
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must bring the advancement of the father into hotchpot, 
2 Wms. on Ex’rs, 919. In this case, if no one can elect for 
the infant, he will be utterly without remedy. The elec- 
tion cannot prejudice the infant. He is not required to bring 
back the identical property, but to have his share diminished 
to the extent of the value of the advancement. 

2. There could be no error in permitting Sarah Hall, the 
widow, to testify. Ifshe had no interest in the advance- 
ment to be brought into hotchpot, she stood entirely indif- 
ferent. It was a contest among her children, by which she 
could be neither benefitted nor prejudiced. Besides, she 
gave testimony only as to the value of one advancement, 
(that in which the infant, Richard, was concerned,) and this 
testimony was to reduce the value of the advancement, and 
Was so against her interest, if she had any. 

3. If the question arising under the 4th assignment of er- 
rors, has been concluded by the recent decision of this court, 
(in manuscript,) it is not proposed to cite authorities or offer 
argument on that point. But we insist that this is not such 
a final order or decree as a writ of error may be sued out on. 
It is a mere direction to commissioners, the principle of which 
may, or may not be acted on, or confirmed, on the final order 
of division in the cause. The question will properly arise 
on exceptions to the report of the commissioners. 

5. The application is made by the administrator—all the 
orders are made at his instance, and he cannot now alledge 
any error in these orders, except for causes shown by a bill 
of exceptions. 








CHILTON, J.—1. The decree in this cause made by the 
orphans’ court, which ascertains the interest of the several dis- 
tributees, and requires their respective shares to be set apart by 
commissioners, must be regarded as final, so as to authorize 
its revision on error. Such was the decision by this court in 
Harrison et al. ex parte, 7 Ala. Rep. 736; see also, Weather- 
ford v. James, 2 Ala. 170; McKinley v. Irvine, 13 Ib. 681. 
The motion to dismiss the writ of error, is therefore over 
ruled. 

2. The statute requires, that when any of the children of 
@ person dying intestate, shall have received from such intes- 
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tate, in his lifetime, any real or personal estate by way of ad- 
vancement, and shall choose to come into the partition of 
the estate, such advancement, both of the real and personal 
estate, or the value thereof, shall be brought into hotchpot 
with the whole estate, real and personal, descended; and 
such party bringing into hotchpot such advancement as afore- 
said, shall thereupon be entitled to his, her, or their share of 
the whole estate so descended, both real and personal. Clay’s 
Dig. 197, § 25. In this case, Richard Hall, the grandson of 
the intestate, and who is entitled to the distributive share of 
his deceased father, William A. Hall, is an infant, under the 
age of twenty-one years, and the question is presented, can 
the guardian ad litem, or the orphans’ court judge, or both, 
elect for him to bring into the estate, the value of the proper- 
ty received as an advancement by his deceased father, from 
the intestate. ‘This question has never before come before 
this court, and is one not entirely: free from difficulty. 

There can be no question but that the law requires the 
child whose deceased parent has been advanced in his life~ 
time, to bring into hotchpot the share or its value which has 
been so advanced, before he is allowed to participate in the 
distribution of the intestate’s estate, since, as the representa- 
tive of his father, he could have no better claim than he 
would have had, if living. See 2 Williams on Ex’rs, 919; 
Proud v. Turner, 2 P. Wms. 560. 

The statute confers upon the county court judges, “au 
thority, within their respective jurisdictions, from time to 
time, to take cognizance of all matters concerning orphans 
and their estates.” Dig. 302, 4 28. The power is given to 
settle estates, and to require the children advanced to bring 
into the estate the sums advanced to them, &c. If the share 
to which the infant would be entitled, upon bringing the ad- 
vance to his parent into hotchpot would exceed the value of 
the advance, then, being for the interest of the infant to take 
a distributive share, the power is lodged somewhere, as he 
cannot elect himself, to make the election for him. In Eng- 
land, the king as pater patriae, has the care of infants, and 
the court of chancery, to which that care is delegated, has a 
general control over them and their interests, whenever they 
Vol. 15—12 
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become wards of the court. Bertie v. Lord Falkland, 2 Vern. 
333; 2.P. Wms. 119; 1 Mad. Ch. 331. In our country, 
the same authority is vested in the equity courts, having a- 
dopted the English rules of procedure so far as consistent 
with the genius of our institutions; in this State, however, 
itis manifest the legislature intended to confer upon the 
county court judges an enlarged jurisdiction over orphans 
and their estates, from the general language in which the act 
above copied is couched. And we think the orphans’ court 
has power, concurrently with the court of equity, to direct 
an election in cases like the present, for the benefit of the 
infant. No good could result from driving the parties to a 
court of equity, and much delay and expense will be avoid- 
ed by the exercise of the jurisdiction by the orphans’ court ; 
besides, such power seems to be inseparably connected with 
the proper discharge of the duties devolved by the statutes 
upon that court. See Gregg et al. v. Bethea, 6 Porter 9. 
There may cases arise where the jurisdiction of the orphans’ 
court is inadequate to furnish relief, and the party must re- 
sort to a court of equity, but this is not one of them. Itisan 
error to suppose that the office of a guardian ad litem is a mere 
sinecure. It often happens that he should seriously contest 
the plaintiff’s claim. His duty requires him to acquaint him- 
self with the rights, both legal and equitable of his ward, and 
to take all necessary steps to defend and protect them. If, 
in consequence of his culpable omission or neglect, the inter- 
ests of the infant are sacrificed, he may be punished for his 
neglect, as well as made to respond to the infant for the 
damage sustained. Knickerbacker v. De Friest et al. 2 
Paige, 304. It was the duty of the guardian ad litem in 
this case, to present to the court the right of his ward to con- 
tribution, and the circumstances and conditions connected 
With it, so that the court could protect him by making the 
election which was essential to his interest. This was done 
in the court below, and the action of the court is free from 
error. 
- 3. The orphans’ court however erred in permitting the 
widow to share in the estate brought into hotchpot. She is 
is» not entitled to any share in advancements made by her 
husband to his children, unless real estate be advanced, in 
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which she may claim dower. This point was expressly de- 
cided by this court in Logan v. Logan, at the last term, and 
we need not further notice it here. It follows, that as the 
widow could not participate in the advancements made to 
the children, she had no interest which could be affected by 
her testimony, and was acompetent witnessas between the 
administrator and distributees to prove the value of the ad- 
vancements, 

We should be inclined, from the proof set out in the record, 
to place a higher estimate upon the slaves advanced to Wm. 
A. Hall, than was affixed by the judge below, but as the case 
must go back, and additional proof may be taken, an opin- 
ion upon this point in the cause becomes unnecessary. 

Let the judgment be reversed and the cause remanded. - 











HUNLEY et au. v. HUNLEY. 


s 
. 


One person being the executrix of R. H. and the administratrix of Rich- 
ard H. his son, the latter estate being indebted to the former, a bill is not 
multifarious, which makes her a party, and unites a claim against both es- 
tates, although a claim is also asserted against her as due from Richard 
H. to R. H. She was a necessary party to protect the interest of the for- 
mer. 

2. The objection cannot be taken for the first time at the hearing, that one 
was improperly made a defendant, he having answered fully, tendering 
issues both of Jaw and fact. No decree having been rendered against 
him, his having been a party, cannot affect the decree made against an- 
other defendant. 

3. A court of chancery has jurisdiction to entertain a bill for a discovery 
of assets, which an administratrix has not returned in her inventory. 

4, Where a father went to live with his only son, who afterwards worked 
their slaves on the plantation of the son in consideration of which the son 
supported the father, after the death of the father, the son should be 
charged with the reasonable hire of the slaves, if he kept and employed 
them. 

5. The declarations of a grandfather, that he had given certain slaves to the 
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children of his son, will not constitute a valid gift, in the absence of proof 
of an actual delivery, the slaves being found in his possession, at his death, 
The fact that the slaves were under the control of the father of the chil- 
dren will not vary the case, there being no proof that they were delivered 
to him for the purpose of consummating the gift. 

& Admissions, or declarations, will not operate an estoppel against the par- 
ty making them, unless he derives some advantage, or gains some object 
thereby, or the opposite party is induced to act upon it, or sustains some 
injury in consequence of trusting to its truth. 








Error to the 12th Chancery District. The cause was tried 
before the Hon. Chancellor Lesesne. 


The facts will appear in the opinion. 


Gro. Gayte, for the plaintiff in error made the following 
points : 

I. The bill should have been dismissed as to Richard Hun- 
ley ; his answer showing he had no interest, and he being 
improperly joined. ‘Toulmin v. Hamilton, 7 Ala. 362 ; Cher- 
ry etal. v. Belcher, 5 8S. & P. 133. 

II. 1. Under the demurrer the bill should have been dis- 
missed for want of jurisdiction; the orphans’ court having 
previously taken jurisdiction for a final settlement, fc. See 
Apperson v. Cottrell, 3 Porter, 51; Eaton v. Patterson et al. 
28. &P. 9; Cherry & Bell v. Belcher, 5 Ib. 133; Dobbs v. 
Cockerham, 2 Porter, 328. 2. Thecase in 9 Ala. 391, seems 
to conflict with these cases, but there the administrator claim- 
ed the property under secret gifts. 3. The bill don’t charge 
the orphans court inadequate to the relief asked; and does 
not show that Caroline M. Hunley, as administratrix, has ev- 
er refused to account, or is in any default. 

IIL. The decree is erroneous in holding Caroline, as exe- 
cutrix of Ransom Hunley, her husband, to an account under 
the bill filed for any portion of the crop of 1843. 1. The 
bill is multifarious, and the chancellor splits and divides the 
multifariousness ; overrules and sustains the demurrer for 
that cause, and leaves the question of multifariousness as 
though it had not been decided. I have only to show then, 
that the bill was multifarious to reverse the decree upon the 
decision on the demurrer. 2. The bill is multifarious—l. 
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Because Ransom’and Richard, farming in co-partnership in 
the year 1843, it seeks to settle that co-partnership with the 
representative of the surviving partner, and to compel the 
representative of another person to account for a portion of 
his private property, Caroline being the administratrix of 
one, and the executrix of the other. 2. Because there should 
have been two bills filed ; one to compel Caroline, as execu- 
trix of Ransom, the surviving partner in farming, to settle-the, 
partnership, and pay complainant her interest in Richard’s es- 
tate, or interest in the partnership, she being his widow ; the 
other against Caroline, if chancery had jurisdiction, as admin- 
istratrix of Richard, to discover assets, and settle, &c. The 
bill is clearly multifarious. See Colburn et al. v. Broughton 
et al. 9 Ala. 351. 

IV. The chancellor erred in decreeing that the eight ne- 
groes were not a gift tothe children of Ransom G. Hunley. 
To constitute a good parol gift, there must be a dglivery, or 
a change of dominion ; and both of these are unnecessary 
under some circumstances, as where a father gives to an in- 
fant child. See Sewell v. Glidden, 1 Ala. 53; Sims v. Sims, 
8 Porter, 440; same, 2 Ala. 117, Goldthwaite’s opinion ; 
Caldwell v. Wilson, 2 Spears, 76; McLuny v. Lockhart, 1 
Bailey, 117; Blake v. Jones, 1 Bailey’s Eq. 141; same, 2 
Hill’s Ch. 629; Sanderson v. Marks, 2 H. & Gill, 252; 2 U. 
S. Dig. 468, $ 53. 

I maintain that the facts show, that Ransom G. Hunley, 
the father of the children, had possession of all the property 
of Richard, his father, from 1838, up to Richard’s death, in 
1843, and supported and controlled them, and supported said 
Richard and his family ; during which period a said 
he had given the negroes to the children. 








—_— 





Jupee and Boxine, for defendant in error. 

1. As to the jurisdiction of the court, see Blakey, adm’r,et 
al. v. The Heirs of Blakey, 9 Ala. 391; Leavens v. Butler, $ 
Porter, 399. 

2. It is satisfactorily proved, that Richard Hunley remain- 
ed in possession of the slaves until his death, exercising own- 
ership over them. ‘There appears, it is true, to have been 
an understanding in the families, that the slaves belonged to 
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the children of R. G. Hunley, who claim them, and declara- 

tions of Richard Hunley are proved, which might lead to 

such a conclusion ; but these are not sufficient to divest his 

title. Blakey, adm’r, &c., supra. 

3. Nothing is proved which in law would amount to a 
gift. Blakey, §c., supra; Sims v. Sims’s adm’r, 2 Ala. 117, 
and authorities there cited. The paper upon which the 
names of the children of R. G. H. and the slaves were writ- 
ten, is not produced, or proved, and justify the inference that 
if produced, it would amount to nothing. If this paper was 
a deed, (but the proof shows it was not,) and exists, and is 
not produced, this fact weakens the force, and throws discre- 
dit upon the inferior testimony adduced of the same fact, if 
indeed it does not render it entirely valueless. Blakey, 
adm’r, é&c., supra. 

4. But independent of this consideration, there is no proof 
of a gift af the slaves. The declarations of Richard Hunley 
in relation to the gift, were contradictory at different times; 
nor does it appear that he ever parted with the possession, or 
the right to exercise control, or dominion over them, during 
his life, and there could not therefore be a valid gift of the 
slavesatcommon law. Blakey, adm’r, &c., supra. 

5. It is evident that all that Richard and Lucy Hunley 
said about a gift of the slaves, was founded upon what took 
place when the names of the slaves and the children were 
written down. And all, or most that the witnesses prove, 
whose testimony is relied on to prove a gift, are such decla- 
rations of Richard and Lucy Hnnley. Then if the writing 
of the names down, was not a gift, no gift is proved. 








CHILTON, J.—The bill in this cause was filed by the 
defendant in error, on the 8th May, 1846, and charges, that 
in 1843, Richard Hunley, the late husband of complainant, 
departed this life intestate, leaving complainant his widow, 
and Ransom G. Hunley his son, and only heir atlaw. That 
after the decease of his father, but in the same year, Ransom 
G. Hunley departed this life, having made and published his 
last wiil and testament in the county of Lowndes, by which 
he appointed Caroline M. Hunley executrix, said Caroline 
being his widow. That said will has been duly recorded, 
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and said Caroline has taken upon herself the execution 
thereof. That said Caroline was also appointed by the or- 
phans’ court of Lowndes, the administratrix of said Richard 
Hunley, deceased, and qualified as such. That the said 
Ransom, deceased, left five children, viz: Richard, Mary, 
Peter, Ann and Ransom, all of whom are infants, residing 
with their said mother, Caroline, and the two last are under 
the age of fourteen years. ‘That no guardians have been ap- 
pointed for either of said children, who represent their de- 
ceased father, and share with complainant in the estate of 
Richard Hunley, deceased. That said Richard died seized 
and possessed of a large estate, both real and personal, and if 
at all indebted, owed a very small amount. That Caroline, 
in January, 1844, returned an inventory of said estate to said 
orphans’ court of Lowndes county, which is made an exhibit 
to the bill, but that in the inventory no mention is made of 
eight slaves, named in the bill, and charged to belong to said 
estate, and which did come, or should have come into the 
possession of said Caroline, as administratrix. That she has 
never accounted for said slaves in any way whatever. 

The bill further charges, that in the year 1837, Richard 
removed from the State of South Carolina to Lowndes coun- 
ty, and settled on the premises of Ransom, his son, and they 
there commenced working their hands together in the busi- 
ness of planting, and continued there until the year 1843, . 
when both of them died. That the crop of 1843, made by 
the labor of their hands, had not then been sold, nor the pro- 
fits accruing upon it that year, divided; but was afterwards 
sold by said Caroline, and she has failed to account for the 
same, as will appear by her inventory, exhibited to the or- 
phans’ court. Complainant avers her ignorance of the quan- 
tity of produce raised on the farm in 1843, and prays a dis- 
covery of the proceeds, which have come into the hands of 
said administratrix. . 

The bill also alledges, that a partial distribution has been 
made of the estate of said Richard, and that it will be ready 
for final settlement as soon as Caroline returns the eight 
slaves, and the proceeds of the crop, as assets. That the 
debts due to and from the estate have been settled. 

The complainant prays subpoena against the said widow 
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and children of Ransom Hunley, and seeks a discovery and 

an account of the eight slaves. and crop of 1843, and thata 

settlement be had in the chancery court of the estate of said 

Richard Hunley, and final distribution made of the effects; 

also, that proceedings be enjoined in the orphans’ court. 

The answers deny that the eight slaves belong to the es- 
tate of the said Richard, but on the contrary, aver that they 
were given by him in February, 1838, to his four grand chil- 
dren, viz: Mary, Peter, Ann and Ransom, and were then 
delivered by him to Ransom G. Hunley for them, he being 
their father and natural guardian, and remained in his posses+ 
sion up to the time of his death. That said slaves have al- 
ways, since the gift, been known and regarded as property 
belonging to said children. 

As respects the profits of the farm for the year 1843, the 
answers aver that the parties lived together and cultivated the 
farm, under an agreement that the said Ransom should take 
charge of the slaves and stock, and carry on the business of 
farming on his premises, and that he should support and pro- 
vide comfortably for the said Richard and his family—pay all 
expenses of carrying on the business, and provide said Rich- 
ard, from time to time, such small sums of money as he 
might need or require, and the said Ransom G. Hunley was 
to have and receive the whole proceeds, above the expenses 
and outlays aforesaid, for his own proper use, and free from 
all account to any one. That the two families, stock, é&c. 
belonging to both estates of Richard and Ransom, were sup- 
ported on the produce of the crop of 1843, until crop time in 
the ensuing year, and nearly consumed the corn, fodder, &c. 
That one hundred and eight bales of cotton were raised, one 
hundred and three of which the administratrix has sold, as 
appears by returns of sales made by commission merchants, 
and attached to her answer. That in the making of the 
crop of 1843, Ransom worked about thirty hands, and Rich- 
ard about twelve ; and the said Caroline insists that if she is 
bound to account for the proceeds of the crop of 1843, she 
should only account for the proceeds of six hands, after al- 
lowing a deduction for their proportion of expenses incurred 
in carrying on the business, and a reasonable rent for the 
land. The answer further insists, that the amounts paid out 
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for Richard, since his death, by Caroline, coupled wih the 
expenses incurred in the adibiniettation, will amount to as 
mtich as the distributive share of the complainant in the 
¢rop: avers also, a regular division was made of the estate of 
said Richard Hunley, early in the year 1844, and that the 
complainant received her share of the property. ‘That no- 
thing belonging to the estate of said Richard Hunley is now 
in her hands for distribution. The chancellor decreed an 
account to be taken of the crop of 1843, and that the eight 
slaves alledged to have been given to the children of Ransom, 
were the property of the estate of Richard, deceased.’ Seve- 
ral questions of law are raised upon the frame of the bill by 
demurrer, which we will consider before we come to thé 
proof in the cause. 

1. It is objected, that the bill is multifarious, and the 
éhancellor was of this opinion, but permitted the complainant 
‘to elect to proceed against the defendant as administratrix of 
the estate of Richard Hunley, for the eight negroes, and thé 
share of the crop, which she alledged belonged to said estate. 

The defendant, Caroline, is the executrix of the estate of 
Ransom G., and the administratrix of Richard Hunley, dé 
ceased. The assets and funds of the estate of Ransom being 
in her hands, if that estate was indebted to the estate of 
Richard, the distributees of the latter estate, might well fé- 
gard the debt as paid to her, and proceed against her as thé 
administratrix of the intestate, Richard, for the amount dué; 
She is presumed to retain out of the estate of her testator thé 
amount of the debt, and this presumption obtains, whether 
the demand be liquidated or otherwise. Draughan’ ¥. 
. French’s adm’r, 4 Porter, 352; McLane v. Spence, adm’f, 
&¢. 6 Ala. Rep. 894. Although the complainant could have 
obtained relief for any portion of the crop due from Ransom 
to Richard Hunley, without making the defendant a party 
as etécutrix of the former, sfill this does not render thé bill 
titiltifarious. As the répreséntative of Ransom, who was the 
otily heir of Richard, it was proper that she should be 
brouglit before the court, that she might protect the interest 
of the estate. 

“The case does tiot come withifi the priticiplé filed in Col- 
Vol. 15—13 
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burn v. Broughton, 9 Ala. Rep. 351, where matters wholly 
distinct were united in the bill against the same defendants, 
and other persons were also made defendants, who had sepa- 
tate and distinct interests. It is more nearly analagous to 
the case of McCartney v. Calhoun et al. 11 Ala. Rep. 110, in 
which it was held that where one was administrator of two 
estates, a claim might be asserted in the same bill against 
both. See also Donaldson’s ex’rs v. Pope § Posey, 13 Ala. 
Rep. 752. 

_ If, however, the bill was multifarious, the court very pro- 
perly permitted the complainant to elect, for which cause of 
complaint she would proceed. Marriat & Hardesty v. Giv- 
ens, 8 Ala. Rep. 710. 

2. There is no error in making Richard R. Hunley a party 
defendant to the bill. He claims a distributive share of the 
estate.of his grandfather, Richard, and although he disclaims 
an interest in the eight slaves sought by the bill to be made 
assets of said estate, and insists upon the validity of the gift 
of them to his brothers and sisters, still, if the gift is set aside, 
the property would be distributed, and he would come in for 
his share. Besides, he does not merely file his disclaimer of 
all interest, and pray a discharge ; but answers fully, tender- 
ing many issues of fact, as well as of law, and thus volunta- 
rily undertakes to share the burthen of the litigation. No 
decree has been rendered against him, and his being a party 
cannot affect the propriety of the decree rendered against the 
administratrix. It is also well settled, that such objections 
come too late at the hearing. Erwin v. Ferguson, 5 Ala. 
Rep. 158; Story’s Eq. Pl. 417, $ 544; Newhouse et al. v. 
Miles et al. 9 Ala. Rep. 460; see also Heirs of Holman v. 
Bank of Norfolk, 12 Ala. Rep. 369, upon the subject of dis- 
claimer. 

3. Neither can the objection for want of jurisdiction be 
allowed to prevail. The eight slaves, and the portion of the 
crop sought to be recovered, had not been returned by the 
administratrix in her inventory. If this property really be- 
longed to the estate of Richard Hunley, a discovery, and an 
account of the hire of the slaves and the proceeds of the crop, 
_Wwere necessary to a proper adjustment of the matter, and the 
‘limited jurisdiction of the orphans’ court did not furnish ade- 
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quate relief. It was therefore permissible for the complain- 
ant to resort to the court of equity for this purpose, and that 
court, having obtained jurisdiction of the cause for one pur- 
pose, will proceed to dispose of the whole case. ‘The cases 
of Leavens v. Butler, 8 Porter, 399, and Blakey’s adm’r v. 
the heirs of Blakey, 9 Ala. Rep. 391, fully sustain the juris- 
diction. See also Dement et al. v. Adm’rs of Boggess, 13 
Ala. Rep. 140. The cases of Cherry & Bell v. Belcher, 5S. 
& P. 9, and Dobbs v. Distributees of Cockerham, 2 Porter, 
328, cited by the counsel for the plaintiff in error, do not mil- 
itate against the view we have taken. In the case last cited, 
the court held that the truth of an inventory might be con- 
tested in the orphans’ court, and a jury summoned to try the 
fact, but say further, ‘“‘the most ordinary course appears to 
be, to proceed by suit on the administration bond, or by bill 
in chancery.” 2 Por. 338. 

4, Many witnesses have been examined upon the subject 
of the alledged gift of the slaves, and the interest which is 
claimed by complainant in the crop of 1843. We will briefly 
state the evidence, that it may be seen on which side it pre- 
ponderates. 

The first witness examined (Woodall) proves that in 1843 
Richard G. Hunley told him, he and Ransom worked their 
hands together, but that all the proceeds were to go to Ran- 
som, as all that he, the said Richard wanted, was enough to 
live on. That Ransom was his only son, and that after his 
(Richard’s) death, all his property should go to Ransom. The 
same conversation is deposed to by the wife of witness, Mrs. 
Harriet Woodall. 

Joshua Carroll was the overseer for Ransom Hunley during 
the years 1842-3, and in these years, heard Richard. H- fre- 
quently say the slaves in controversy belonged to the the chil- 
dren of Ransom. That he had given to Richard R. Hunley, 
the eldest son of Ransom, two slaves in South Carolina: by 
deed, which he had recorded, and that he had given sinee 
then two negroes to each of Ransom’s other children. This 
witness further proves that the complainant below, Lucy 
Hunley, both before and since the death of her husband, 
pointed out the slaves in controversy as belonging to Ran- 
som’s children by gift from her husband, naming the slaves 
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which belonged toeach. That Richard Hunley lived on the 
farm occupied and controlled by Ransom, and which belong- 
ed to the latter, who superintended the farming operations, 
and paid all the expenses incident thereto. That Richard 
told the witness in the years ’42-3, that when he came to 
Alabama, he had given up all to said Ransom, and all he 
wanted was a comfortable support. That Ransom supported 
him. That Richard frequently designated the slaves which 
he had given to the children, being the eight slaves now in 
controversy, and said that he had not then, but intended to 
have the deed recorded, as he had previously had the deed 
of gift to the eldest son recorded in South Carolina. That 
the slaves were most generally about the house of Ransom 
G. Hunley, and fed in his yard, &c. Richard had five or six 
slaves, which were used as house servants—the remainder of 
the slaves on the place were put under this witness, as over- 
seer in the name of Ransom. That after the death of Ran- 
som and Richard, the witness continued in the employment 
of their respective widows, who had a division of the slaves; 
said Lucy, the complainant, putting under his control eight 
or ten hands, and Caroline, the defendant, about forty-eight. 
The witness Lavenberg, proves that the children claimed 
their eight slaves in the presence of Richard and the com- 
plainant. ‘That the complainant, in the presence of her hus- 
band, named the negroes which she and her husband had 
given to Ransom’s children, being the slaves in controversy 
—two slaves to each of the children. 
Wm. Miller overseed for Ransom in the years ’39 and ’40, 
and proves that Ransom controlled the hands and farm, and 
furnished provision for the hands, and incurred the expense 
of carrying on the farming operations; Richard residing on 
the place owned by Ransom, and having his dwelling house 
afew hundred yards from him. That the children of Ran- 
‘som frequently claimed the slaves in controversy in the pre- 
sence of Richard, between the years ’38 and ’43, and he 
made no objection to their claim. 
The witness McDonald, proves that he has seen said slaves 
about the house of Ransom G. Hunley, and it was generally 
understood in both families, that they belonged to the chil- 
dren of Ransom, but thinks they were too young to be sepa- 
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rated from their mother, who belonged to Richard, and too 
small to work, and that they were more in the possession of 
Richard than of Ransom. This witness also heard Lucy 
Hunley, both before and since the death of her husband, 
speak of the slaves in controversy as having been given to 
the four youngest children of Ransom. 

J. B. Stephens heard complainant say, a day or two before 
the death of Ransom G. Hunley, that her late husband, 
Richard, had given the slaves to the children of Ransom, and . 
that she had nothing to do with them. She did not, hows 
ever, specify the slaves. That this declaration was made by 
her upon being informed that she had been sent for by Ran- 
som “to know something about the little negroes which his 
father (Richard ) had given to his children.” 

Mrs. Wilson proves that Richard Hunley pointed out to 
her eight young negroes, then standing in his yard, saying 
he had given them to his four grand-children, Mary, Peter, 
Ann and Ransom, the children of Ransom R. Hunley—two 
apiece; but the witness does not know the slaves in contro- 
versy were those pointed out, except the girl Hester. That 
Richard Hunley always spoke of these negroes as belonging 
to said children. 

Angus McKaskal overseed for Ransom in ’41-2, and proves 
that the slaves of Richard and Ransom worked together on 
the place of the latter, and under his control. That Richard 
had some forty or fifty acres of land belonging to himself; 
but had nothing to do with the management or superinten- 
dence of the hands and farm. That the provisions for the 
slaves were furnished by Ransom. 

Mrs. Jones was present at Ransom’s house during his last 
‘illness, when he sent for the complainant; upon her arrival, 
» she asked the witness why she was sent for, and was told that 
Ransom desired to know something about the children’s ne+ 
groes—whether she would object to the children having 
them. ‘That the complainant, being very much agitated, re- 
plied, Oh no! I wonder if Ransom does think I would 
wrong the children.” 

The witness McRee, boarded with Ransom from 1886 to 
the spring of 1840, with aslight intermission, and states that 
Richard repeatedly told him he had given the eight slaves to 
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the four children of Ransom. That he designated the slaves 
given to each, but the witness does not remember their 
names. He further states that the children claimed their re- 
spective slaves so given, and that it was well understood in 
- both families the slaves belonged to them, and which of the 
slaves belonged to each. That Richard lived about a half 
mile from Ransom, and the houses occupied by the slaves of 
each were located between their dwellings, but the slaves 
were fed by, and were under the control of Ransom, except 
those immediately about the house of Richard, used as house 
servants, cook, &c. 

Arabella McDonald, who was examined on the part of the 
complainant, states, that she was well acquainted with the 
parties. Has known the slaves in controversy from their 
birth, and that they were always in the possession of Richard, 
up to the time of his death, and were afterwards taken out of 
the possession of Lucy Hunley, by a servant woman, and 
placed in the possession of plaintiff in error. She further 
proves, that upon one occasion, when at the house of Ran- 
som Hunley, he and his said father came into the room, the 
latter having a piece of paper laying upon a book in his hand, 
remarked to Lucy, his wife, that Ransom wished him to give 
each of his other children two negroes, to make them equal 
with his son Richard, to whom he had already given two, 
and requested her to name the little negroes, so that he might 
make the selection, and as their names were called, he wrote 
them down with a pen or pencil. Immediately thereafter, 
Ransom and his father both walked out; the witness heard 
Ransom say, ‘that would not do;’’ adding that he wanted 
him “to fix it,’ or “attend to it,”’ the next time he went to 
Hayneville, and they went to the house of Richard, where the 
little negroes were. This witness deposes to after declarations 
of Richard, showing that he considered the gift as not per- 
fect, for want of delivery, &c. 

Mrs. Morrison proves, by the declarations of the plaintiff 
in error, how he obtained possession of the slaves, by send- 
ing her daughter and a negro woman, and bringing them to 
her residence, and then locking them up. This was in 

he witness, Giingles, deposes to conversations had with 
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Richard shortly before his death, in which he stated that he 
had given, or intended to give his grand children two ne- 
groes each, but that he had changed his mind; that he had 
not made a title to them, &c. 

We have thus, after a careful examination, extracted from 
the mass of depositions taken in the cause, the substance of 
the proof, and our minds cannot resist the conclusion, that 
Ransom, being the only son of Richard, took charge of the 
property of the latter, under an agreement to support him, 
and to provide for his family. No special agreement to this 
effect is proved, but the circumstances in evidence, coupled 
with the repeated declarations of the father, that all he wish- 
ed, or expected, was a comfortable support, and that he in- 
tended his property for hisson upon his death; and taken in 
comnection with the further fact, that provisions were fur- 
nished the father, and monies paid for him, as is shown by 
the depositions of some of the witnesses, without any account- 
ing, or charges being made, all very satisfactorily show, that 
the use of the slaves was considered as an equivalent for the 
maintenance of Richard and his family. It is very clear, 
from all the proof, that Ransom was to pay no specified 
price for the hands, nor was Richard to receive any specific 
compensation in the division of the crops. Their hands had 
worked in common for many years, and the comfortable sup- 
port of the old gentleman and his family was all that he re- 
ceived, and was, according to his oft repeated declarations, all 
that he desired, or expected. The proof presents the case of 
an aged parent, who, with property sufficient for his support, 
yet desirous of freeing his mind from the cares and anxieties 
of life, sought an asylum in the family of his only son; de- 
livering over his property to his control, trusting it-may be 
to the promise of his son, or to his sense of filial duty and re- 
ciprocal obligation to protect the property thus committed to 
him, and for the comfortable support of himself and family. 
This idea accords with the proof, and harmonizes with the 
uniform conduct of the parties, which may be considered a 
just exponent of the understanding which obtained between 
them. We are therefore of opinion, that the chancellor err- — 
ed in decreeing an account to be taken of the crop of 1843, 
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and in charging the plaintiff in error with any portion of the 
proceeds. 

This arrangement however ceased upon the death of Rich- 
ard, and if Ransom kept the property, and appropriated it to 
his own use after that period, he was bound for its reasona- 
ble hire, which may be decreed under the prayer for general 
relief. 

In respect to the alledged gift of the eight slaves named 
if the bill, to the children of Ransom G. Hunley, it is most 
apparent from the proof, that an essential ingredient is want- 
ing to consummate the gift, namely, the delivery of the pro- 
perty. It is true, Ransom may have had these young ne- 
groes, like the older ones, under his control, but this posses- 
sion was not the possession of his children. There is no ev- 
idence that they were ever delivered to him for any such pur- 
pose. Indeed, there is not the slightest evidence of any de- 
livery of these slaves, unless we are to infer such fact from 
the declarations of the donor, “that he had given the slaves 
to the children of Ransom.” Such declarations cannot con- 
stitute a valid gift, in the absence of proof of actual delive- 
ry. Such was the decision of this court in Sewell, by his 
next friend, v. Glidden, 1 Ala. Rep. 52; and which has beefi 
followed by several subsequent decisions. See Sims, &e. v: 
Sims’s Adm’r, 2 Ala. Rep. 117; Blakey, Admi’r, v. The 
Heirs of Blakey, 9 Ib. 391; Philips v. McGrew, 13 Ib. 255: 
That Richard Hunley, as well as his wife, the complainatit, 
may at one time have supposed the gift to have been valid, 
is More than probable from their declarations, but whatever 
may have been their views tespecting its validity, the donot 
retained the locus penitentiae until it was consummated ei- 
ther by the execution and delivery of a deed of gift, or the 
actual delivery of the slaves to the donees, or their guardian: 
It moreover satisfactorily appears, that the donor, before his 
decease, was apprised of the incomplete character of the gift, 
atid the slaves are found in his possession at his death. Un- 
det all the circumstances of this case, and the proof whith 
this técord cotitains, we feel perfectly certain that tio valid 
gift at comtion law was made of the slaves, and that the 
chancellor decided correctly, in decreeing they should be at= 
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counted for as a portion of the assets of the estate of Richard 

Hunley, deceased. 

The counsel for the plaintiff in error is mistaken in sup- 
posing the doctrine of estoppel can be applied to the declara- 
tionsof Lucy Hunley, that her late husband had given the 
slaves, &c. To give such effect to the admission, the 
party making it must derive some advantage, or gain some 
object thereby. ‘The opposite party must be induced to act 
upon it, or receive some injury in consequence of trusting to 
its truth. Such is not the case before us; it is very certain 
such declarations could not justify Caroline Hurley in seize 
ing by force upon the slaves and taking them from Lucy 
Hunley’s possession. 

For the error, however, in decreeing an account for the 
crop of 1843, the decree must be reversed and the cause re- 
manded. 
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1. Where a notice to a sheriff and his sureties, that a motion for judgment 
will be made against them, is found in the transcript, it will not be re- 
garded as a part of the record unless it is made so by a bill of exceptions, 
or is identified in the judgment entry. 

2. Where notice is given to a sheriff and his sureties that a motion for judg- 
ment will be made against them, the motion must be made at the term of 
the court, indicated in the notice, or some other proceeding be had to 
keep it alive, otherwise it will be considered as abandoned. 

3. Where the judgment entry in a summary proceeding against a sheriff 
and his sureties, recites, that the defendants had notice of the motion, on 
a day anterior to the preceding term of the court, it will not be intended, 
to reverse the judgment, that the notice was of a motion designed to have 
been made at such preceding term, but which had not been made, 

4. Where a suggestion against a sheriff and his sureties, for the failure of 
the sheriff to return an execution, after an accurate description of the 

Vol. 15—14 








ALABAMA. 
Garey et al. v. Edwards & Allen. 
judgment and execution, states, that the plaintiff will “move and ask for 
judgment against said defendant, for the amount of said debt, damages 
_ and cost, with legal damages for said default, and interest on said judg- 
ment to the trial thereof,” it sufficiently indicated that the proceeding is 
instituted under the statute of 1819. 

5, Where a suggestion against a sheriff and his sureties after describing 
the execution, avers the failure of such sheriff to “execute” and return it, 
and states, that the plaintiffs will move and ask for a judgment against 
the defendants for the amount of said debt, damages and cost “ with legal 

| damages for said default,” the words, “ execute,” and, “ with legal damages 
Sor said default,” are surplusage, and will not vitiate the proceeding. 

6, Where a suggestion is made against a sheriff and his sureties, for a fail- 
ure of the sheriff to return an execution, the record of the judgment on 
which such execution issued, though found in the transcript, will not be 
regarded as a part of it, unless made so by some action of the primary 
court. 

7. When on the trial of a suggestion against a sheriff and his sureties for 
the failure of the sheriff to return an execution, the defendants neglect to 
appear and plead, the measure of damages being fixed by the statute, 
there is no necessity for the intervention of a jury. 

8. Where on the trial of a suggestion against a sheriff and his sureties for 
the failure of the sheriff to return an execution, a jury is impaneled and 
sworn to assess the damages as well for a failure to “ezecule,” as fora 
failure to return the execution, and judgment is rendered on the verdict, 
such judgment is erroneous and cannot be sustained. 








Error to the Circuit Court of Franklin. Before the Hon. 
D. Coleman. 


Tis was a motion by defendants in error against Matthi- 
as E. Garey, sheriff of Sumter, and his securities, for the 
failure of said sheriff to retufn an execution in favor of said 
defendants, against James E, and Richard S, Jones. The 
record contains two notices—the first dated the 2d February, 
the second the 3lst of March, 1842, both returnable to the 
Spring term, 1842, of the circuit court of Franklin. The 
second notice was executed on the plaintiffs in error, on the 
2d April, 1842. At the October term, 1842, the defendants 
in érror filed a suggestion in said court, against said sheriff 
and his securities, which recites, that on the 20th May, 1840, 
anexecution issued from said circuit court in favor of der 
fendants in error, against James E. and Richard S. Jones, for 
$385 62, debt, $57 77, damages, and $14 cost of suit, on a 
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judgment rendered on the 15th April, 1840, which * execu- 
tion duly came to the hands of said Matthias E. Garey, sheriff 
of Sumter county, for whom the other defendants were se 
curities, in his official bond, and that said Garey, sheriff as 
aforesaid, failed to execute and return it according to law. 
Whereupon the plaintiffs move and ask for a judgment against 
said defendants for the amount of said debt, damages and 
cost, with legal damages for said default, and interest on said 
judgment to the trial thereof, and the costs of this suit.” 
This motion was regularly continued at the October term, 
1842, and for the six succeeding terms. At thespring term, 
1846, judgment by default was rendered against the plain- 
tiff’'sin error. The remaining facts of the case; with the sev- 
eral questions raised by the assignments of error, are fully 
set out in the opinion delivered by the court. 








R. H. Smrrs, for plaintiffs in error. 

Upon the coming in of the record under certiorari, the first 
assignment of errors is abandoned. 

There was no notice of any motion to fall term, 1842, 
Upon the notice to spring term, 1842, no action was taken, 
either on the day or during the term indicated, and the no- 
tice had spent its force. Armstrong v. Robinson & Barnwell, 
2 Ala. Rep. 164, and authorities of our court there cited, 

The rule seems to have been intended as a rule for not re» 
turning the execution ; and notice not only should have been 
given, but the act under which this proceeding was had 
should have been mentioned, or the notice should have been 
framed with so much particularity as necessarily to point to 
the act referred to. Hill v. The Bank, 5 Porter, 537; Me- 
Rae v. Colclough, 2 Ala. 74. There was no appearance by 
Garey to cure the want of notice. 

If the rule was for not making the money, notice should 
have been given. See act of 1841, Clay’s Dig. 536, $ 14, 
which in effect provides for notice. But without this sta 
tute, and although the act of 1826, Clay’s Dig. 218, $ 85, iis 
silent as to notice of the suggestion, the law could not con+ 
template, nor could it constitutionally provide, that the she- 
riff of Sumter should be tried in Franklin without notice. 
The true mode of proceeding upon this statute is, it is con- 
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ceived, that upon the suggestion that the money could have 
been made, it is the business of the court to order reasonable 
notice to the sheriff. Kirkman v. Hawkins, 1 Porter, 25. 

. The judgment on which the rule was based, was rendered 
on 13th April, and the judgment on rule rendered for an al- 
ledged default in respect to a judgment rendered on 15th 
April. The record on the rule would not bar another recov- 
ery, and therefore the rule and the judgment on it are bad. 

The death of Prince should have been shown to the court. 
‘Richard Prince, security for M. E. Garey, (and I know of no 
other, ) is alive, and a party to the writ of error bond. 

Neither the notice or motion indicate with sufficient clear- 
ness any particular default, nor for what default the rule was 
brought. This will readily appear by comparing it with the 
statutes. 

The court, under the statute, should have caused an issue 
to be made up,Jand could not render judgment by default. 
The question for the jury was the [question of default; it 
was the province of the court to see that notice had been 
given ; the damages were fixed by law, and not for the jury 
todetermine. Yet the jury were not sworn to try the only 
thing they could try—the default. 

The finding of the jury should bea special finding of such 
facts as made out the liability, as our courts have often de- 
cided. 

That the judgment is too large will appear by computation. 
Bondurant v. Lane, 9 Porter, 484. 

The fact of suretyship was not for the jury, but for the 
court. Minor, 376; 2 Ala. 82. 














We. Coorer, for the defendants. 


CHILTON, J.—We cannot regard the notices of the in- 
tended motion sent up in this case as constituting any por- 
tion of the record. To make them such, they must be refer- 
ed to in the judgment entry, so as to identify them as part of 
the record, or be presented by bill of exceptions. Lyon v. 
The State Bank, 1 Stew. R. 442; Curry v. The Bank of 
Mobile, 8 Porter, 372; Bates v. P. & M. Bank, Ib- 99; Arm- 
strong v. Robertson & Barnwell, 2 Ala. 167. 
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~ Could we look to either of the notices sent up, it is per- 
fectly clear, that as no motion for judgment was made at the 
term of the court indicated by the notices, they spent their 
force, and could not authorize the subsequent action of the 
court. Broughton v. The State Bank, 6 Porter’s Rep. 48; 
Lyon v. The State Bank, 1 Stew. Rep. 442, 470; Armstrong 
v. Robertson & Barnwell, 2 Ala. Rep. 167. 

The motion on which the judgment in this case is predi- 
cated was made at the October term, 1842, and regularly con- 
tinued until the judgment was rendered. The entry recites, 
that the defendants had notice of the motion, on the Ist A- 
pril, 1842. We are not allowed to intend that the notice here 
alluded to was of a motion to be made at a previous term, 
and which was not in fact made. This would be to indulge 
a presumption directly opposed to the recital of the entry, 
and that too for the purpose of reversing the judgment. 

It is contended by the counsel for the plaintiff in error, that 
the suggestion does not, with sufficient certainty, inform the 
said plaintiff of the matters for which they are sought to be 
made liable. The suggestion describes the execution, the 
date of its issuance, and the amount; that it was issued on a 
judgment recovered in the circuit court of Franklin county, 
on the 15th of April, 1840, ‘and which execution duly came 
to the hands of Matthias E. Garey, the sheriff of Sumter 
county, and for whom the other defendants were his sureties 
on his official bond, and which execution the said Garey, 
sheriff as aforesaid, failed to execute and return according to 
law ; wherefore the plaintiffs move, and ask for a judgment 
against said defendants, for the amount of said debt, damages 
and cost, with legal damages for said default, and interest on 
said judgment to the trial thereof, and the costs of this suit.” 
There are two statutes giving the plaintiff a remedy against 
the sheriff for failing to return an execution. The act of 
1807 authorizes the party injured, upon giving ten days no- 
tice, to move the court for a fine against such delinquent 
sheriff, not exceeding five dollars per month upon every hun- 
dred dollars contained in the judgment, &c. Clay’s Dig. 217, 
$80. The act of 1819 authorizes the party injured to move 
the court for judgment against the sheriff and his sureties, 
upon giving three days notice ; which judgment, if the de- 
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fault is fixed upon the sheriff, is to be rendered for the a- 
mount of the execution. Minor’s Rep. 376; 1 Stew. Rep, 
63; 3Stew. Rep. 134; 5 Porter’s Rep. 545-6; Harris vy, 
Bradford, 4 Ala. Rep. 214. The previons adjudications of 
this court require, that in proceeding against the sheriff for 
his failure to return an execution, the plaintiff must sufficient+ 
ly indicate by his notice under which statute he seeks to re« 
cover, and that the want of particularity in this respect is fa- 
tal. In Hill v. The State Bank, 5 Porter’s Rep. 537, the 
language of the notice was, “the plaintiff will move the 
court for judgment against you, according to the statute in 
such case made and provided.” This was held insufficient, 
as it did not notify the defendant with sufficient precision as 
to what was demanded of him. In McRae et al. v. Col- 
clough, 2 Ala. Rep. 74, it was held, that a notice informing 
the sheriff and his sureties that the plaintiff would move for 
judgment against them for the amount of the execution which 
was described, and which the sheriff failed to return, was a 
sufficient indication that the party was proceeding under the 
act of 1819. This last case isin point to show, that the no» 
tice in the case at bar, (and which we must intend corres 
ponded with the grounds stated in the suggestion, ) was suffi- 
cient. The motion is, for judgment for the amount of the 
execution, debt, damages and cost, with interest to the trial, 
and the legal damages for the default. Now the expression 
italicised cannot vitiate the notice. At most it is but sur- 
plusage, and the notice would be good without it. The 
same may be said with respect to the default—“ the failure 
of the sheriff to erecute and return the fiert facias’”—the 
word execute is entirely superfluous, and falls within the fa- 
miliar maxim, that “ utile per inutile non vitiatur.”” Thomas 
v. Roora, 7 Johns. 462 ; Com. Dig. tit. Pleader, c. 28; Evans 
v. Watrous, 2 Porter’s Rep. 205. At most, the plaintiffs by 
such averment, that the sheriff failed to erecute, as well as 
retarn the writ, takes upon him the burthen of proving such 
unnecessary averment to be true, and this the record shows 
he has done. 

The objection by the plaintiffs’ attorney, that there is a 
variance between the judgment described in the motion and 
judgment entry, and that on which the execution issued, in 
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this, that the motion and entry show the judgment was ren- 
dered on the 15th of April, whereas the record shows it was 
rendered on the 13th of that month, cannot be allowed to 
prevail. The record of the original judgment forms no part 
of this cause, and cannot be looked to for any purpose. The 
authorities cited as applicable to the notice, equally sustain 
this proposition. 1 Stew. 442; 8 Por. 372; Ib. 99; 2 Ala. 
Rep. 167. 

There remains to consider the points raised upon the judg 
ment entry. ‘This entry shows the defendants below, being 
called, made default. That the defendants were served with 
notice on the Ist April, 1842. That Garey was sheriff of 
Sumter on the 8th August, 1840, and that the defendants 
were his sureties upon his official bond. That an execution 
issued 20th May, 1840, (describing it) ‘returnable accord- 
ing to law,” being for $385 62 debt, $55 77 damages, and 
$14 costs of suit, which was adjudged on the 15th April, 
1840, by the circuit court of Franklin, to said plaintiff, and 
was received by said Garey, as sheriff of said county of Sum- 
ter, on the 8th day of August, 1840. That the defendants 
in the fi. fa. had property sufficient out of which the sheriff 
could have made the money while the writ was in his hands; 
but that he failed to execute and return said fi. fa. accord- 
ing to law. These facts having been ascertained by the 
court, the entry proceeds: ‘It is therefore considered by the 
court, that the plaintiffs recover; but because it is unknown 
to the court what damages the plaintiffs have sustained by 
reason of the said M. E. Garey’s failure to execute and return 
said fi. fa. as the law directs ; thereupon came a jury, viz: 
Archibald Christian and eleven others, who being elected, 
impaneled and sworn, well and truly to assess the plaintiffs’ 
damages, upon their oaths do say,’ &c. Here follows the 
same facts found by the court as above stated; and the jury 
conclude by assessing the plaintiffs’ damages at $677 03. 
The court rendered judgment upon the verdict for the 
amount so found. 

As the defendants failed to appear and plead, there was no 
issue made up for the decision of a jury, and there was cer- 
tainly no necessity for submitting to them an inquiry of dam- 
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ages, since the statute fixes the amount of the plaintiff’s re- 
covery, for failing to return an execution by the sheriff. 

But if it were permissible for a jury to pass upon the ques. 
tion of damages, the form in which the matter was submitted 
was improper. They were sworn to assess damages for the 
default of the sheriff in failing to execute, as well as for failing 
to return the writ. Now the statute in the one case gives 
the plaintiff a right to a judgment against the sheriff and his 
sureties for the amount of the fi. fa., and in the other (fail- 
ing to make the money) ten percent. upon the amount is 
superadded. The record does not show but that the defend- 
ants below were prejudiced by this misdirection of the court. 

For for this cause, the judgment must be reversed, and the 
cause remanded. 
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1. Where the plaintiffs in a cause, to whom a deed of mortgage had been 
executed, and which remained unsatisfied, in answer to interrogatories 
propounded to them under the statute, state, that the deed is in the hands 
of S P S, their attorney, and S P S being examined as a witness, deposed 
that it has not been in his possession for the last five or six months, anda 
notice to produce it on the trial, is shown to have been duly served on R 
S, another attorney, who had succeeded S P S in the management of the 
cause—these facts constitute a sufficient predicate for the admission of 
secondary evidence at the instance of the defendant, the deed not having 
been produced. 

2. Where a deed is not produced after due notice to the party having the 
control of it, the court will be liberal in the application of the rule, which 
allows secondary evidence ; and though there be no direct evidence of 
the identity and execution of the deed, proof of circumstances, tending to 
establish these facts, is admissible, and proper to be submitted to the jury. 


_ Exror to the Circuit Court of Tallapoosa. Before the Hon. 
George W. Stone. 



















tie a ae eeettn . 








JUNE TERM, 1848. 113 
— ~ Bright & Ledyard v. Young et al. 

Tuts was an action on a promissory note made by James 
Young, Reuben G. Young and William Winslett, in favor of 
the plaintiffs in error. James and Reuben G. Young did not 








- defend, but suffered a judgment to go against them by de- 


fault. Winslett appeared to the suit, and relied for his de- 
fence on the facts, that he was but the surety of said James 
and Reuben G. Young, and that the plaintiffs had upon val- 
uable consideration, and without his consent, given day to the 
said James and Reuben G. To make out this defence, 
Winslett propounded interrogatories under the statute to the 
plaintiffs, and, among other things, inquired about a deed of 
mortgage executed by said James and Reuben G. Young to 
them, to secure the note sued, and asked them to attach it to 
their answer. They replied that they had received a deed 
of mortgage from the said James and Reuben G., but that 
they did not recollect what particular notes it was made to 
secure, and that it was in the hands of their attorney, Seth P. 
Storrs. Col. Storrs was then examined at the instance of 
said Winslett, and deposed, that he had not had the said 
mortgage in his possession for the last five or six months. 
Col. Storrs, some time prior to his examination, had aban- 
doned the cause, and it had come under the management of 
Reuben Shorter, Esq. A notice to said Shorter, as the 
plaintiffs’ attorney, to produce said deed at the trial, was 
shown to have been served on him about six months before. 
The defendant Winslett, (the deed not being produced, ) then 
offered in evidence a certified copy of it from the office of 
the clerk of the county court of Tallapoosa county, and in 
connection with the testimony of Col. Storrs, who was a sub- 
scribing witness, but who did not identify it with any degree 


of certainty, introduced other circumstantial evidence of its 


execution and identity, but no direct proof of either. The 
court admitted the copy deed, by which it appeared that the 
said James and Reuben G. Young had procured from said 
plaintiffs an extension on the note sued on. ‘T'o the admis- 
sion of the copy deed the plaintiffs excepted, and now assign 
as error: 

1. That the defendant Winslett did not lay a sufficient pre- 
dicate for the admission of secondary evidence of the contents 
of the deed, and that the court erred in admitting the copy. 
Vol. 15—15 
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2. That the proof of the execution and identity of the 

deed was not sufficient to authorize its admission in eyi- 


dence. 








__J. Fauxner, for plaintiff in error. 

The notice to Mr. Shorter to produce the mortgage was 
served on him 14th October, 1846. ‘This was on the com- 
ing in of Ledyard’s answer. Mr. Shorter was not the attor- 
ney of record, but was merely representing Col. Storrs. De- 
fendant’s attorney proved that one week after the spring 
term, 1847, said deed or mortgage was delivered by him to 
Col. Storrs. ‘This was after Col. Storrs had abandoned the 
suit, and’ another attorney had taken the management of it, 
and after the notice to Mr. Shorter. 

On the 9th of October, 1847, Col. Storrs answers that the 
mortgage was not, and had not been in his possession for five 
or six months. 

The sub. duces tecum was executed on the day the inter- 
rogatories were answered, after the mortgage had gone out of 
his possession, and after he had ceased to have any thing to 
do with the management of the cause. 

The mortgage is not shown to have been destroyed, or in 
the power or control of plaintiff or his attorney, one of which 
Was necessary to authorize the secondary evidence. See 
Thompson v. Ives, 11 Ala. Rep. 239, and authorities there 
cited. 

All these facts were known to defendant before he an- 
nounced himself ready for trial. 


W. W. Morais, contra. 


. CHILTON, J.—The main ground relied upon by the 
plaintiffs in error to reverse this cause, is the admission of se- 
condary evidence of the contents of a mortgage deed executed 
by J. and R.G. Young tothem. This deed, which was ex- 
ecuted and delivered to them, and which remains unsatisfied, 
the Jaw presumes to be in their custody, and it was their du- 
ty, if they apprehended any injury from an imperfect descrip- 
tion of it by witnesses, or from the introduction of a copy, to 
haye produced the original. 
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One of the plaintiffs, in answer to interrogatories pro- 
pounded to him for a discovery as to the mortgage sought to 
be proved, says it was in the possession of Mr. Storrs, the at- 
torney for the plaintiffs in error, at the time of his answering 
the interrogatories. Mr. Storrs was then examined, and an- 
swered, that he had seen a mortgage deed from the Messrs. 
Youngs to the-plaintiffs. That he was a subscribing witness 
thereto; so also was George C. Ball; but having been casu- 
ally called on to witness it, while he happened to be at the 
office of Mr. Ball in Montgomery, he did not read it or hear it 
read. He further stated, that he did not have the mortgage, 
and that it had not been in his possession for some five or six 
months prior to his examination. 

It further appears, that some twelve months anterior to the 
trial, a notice had issued and was served upon Mr. Shorter, 
to whose management, as an attorney, the cause had been 
transferred by Mr. Storrs, to produce said mortgage on the 
trial. 'The same not having been produced, a certified copy 
from the record of the county court was allowed to be read. 

The rule requires a party to adduce the best evidence of 
the fact to be proved, of which the nature of the case admits, 
and which is in his power to produce. In the case before 
us, the mortgage deed was made to the plaintiffs in error. 
They were the mortgagees, and it is clear from the proof, 
that the deed became operative by delivery. ‘The law then, 
in the absence of other proof, presumes them to be in posses- 
sion of it. Rexv. Leicester, 1 Bar. & Ald. 173; 3 Phil. Ev. 
1187, n. 837, and cases there cited. The notice given the 
attorney who was then managing the cause for the plaintiffs, 
to produce the deed on the trial, described the deed, and was 
- sufficient ; it operated as notice upon the plaintiffs, and upon 
the attorney who subsequently came intothe cause. Clay’s 
Dig. 337,.$ 137; 1 Mood. & Rob. 242. Reasonable dili- 
gence is all the law requires the defendant to exercise in or- 
der to procure the better testimony. We think the diligence 
disclosed by the record altogether sufficient in this case. In 
order to establish the instrument, and procure its production, 
the defendant examined one of the plaintiffs in the action. 
Finding by the answer of the plaintiff, that the deed was in 
possession of Col. Storrs, he is next examined, but he had 
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parted with its possession some five or six months previous 
to his examination. He was also summoned by subpena 
duces tecum, to bring the instrument into court. Col. Storrs 
having abandoned the suit, the attorney who represented 
him was notified to produce it upon the trial. Now, if under 
such circumstances, secondary evidence may not be admitted 
of its contents, it would be difficult to conceive of a casé 
where it should be allowed. 

It is true, as insisted upon by the plaintiffs’ counsel, that 
the execution of the instrument must be proved, notwith- 
standing secondary evidence of its contents may be allowed. 
In this case, however, the subscribing witness was examined, 
and although he cannot speak of the contents, not having 
read it or heard it read, still he deposes to certain facts, 
which may properly go to the jury as identifying and estab- 
lishing the copy offered from the records of the county court 
as being correct. When adeed is not produced after notice, 
and it is shown to have been under the control of the ad- 
verse party, the court will be liberal in the application of the 
rule which allows secondary evidence, and so apply it as to 
promote the ends of justice. So it is held, that where no di- 
rect testimony on the point of execution or former existence 
of an instrument is attainable, the fact may be proved by cir- 
cumstances. Gillespey v. Woolsey, 1 Johns. Rep. 446. So 
also, where a deed to land was lost, and the witness who 
testified as to its existence remembered that there were sub- 
scribing witnesses to it, but did not know their names, and it 
not appearing that the party seeking to establish the deed 
had the means of knowing them, held he might prove the 
deed by the acknowledgments of the opposite party. 7 
Wend. 125. The proof made by Col. Storrs was relevant, 
and properly submitted to the jury in connection with the 
copy from the register of deeds. Whether it sufficiently 
proves and identifies the copy, was a question for the jury. 
In such cases, although the proof may be vague and uncer- 
tain as to dates, sums, &c., every intendment and presump- 
Gon are against the party who might make the whole matter 
plain by producing the deed. 3 Phil. Ev. 1192. 

» The plaintiffs, having failed to produce the deed in accord- 
ance with the notice, they cannot object that they were not 
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afterwards required to produce it upon the examination of 
their attorney before commissioners. If they desired to have 
the best evidence, the deed itself, it was under their control, 
and it had already been called for, but not produced. They 
then submitted that the witness might give his best recollec- 
tion, as to its existence and contents. 'The cases relied upon 
by the plaintiffs’ counsel, of Thomson v. Ives, 11 Ala. Rep. 
239; Thomas v. Wallace, 5 Ala. Rep. 268; and Lazarus v. 
Lewis, Ib. 457, do not in the least militate against the views 
above expressed. We can discover no error in the judgment 
of the circuit court, and it is therefore affirmed. 











TRIPPE, Ex’r, v. JOHN, Avwm’r. 


1, Where an antenuptial contract secures to a trustee, for the separate use 
of the wife, “all the property of every description, to which she is, or may 
be entitled by inheritance, or otherwise whatsoever,” and the wife subse- 
quently, by the death of an aunt and a sister, becomes entitled, as one of 
their distributees, to several slaves, which the husband receives the pos- 
session of, by virtue of a power of attorney from the trustee, and which, 
during his life, he acknowledges and recognizes as the separate property 
of the wife under the antenuptial contract, on the death of the husband, 
the right to such slaves does not vest in his personal representative, but 
survives to the wife. 

2. Where a wife, having the power, under an antenuptial contract, to con- 
vey her separate property by deed, in consideration of a provision made 
for her in the will of her husband, executes to M. A. T. and W. F. T., 
his children by a former marriage, a deed of “all the property that she 
held in her separate right,” and which concludes with a stipulation, “ that 
said property is hereby fully and freely incorporated with his (her hus- 
band’s) estate, and all manner of contracts, settlements or legal hindran- 
ces to the attainment of that end are hereby waived, I reserving the right, 
as a consideration herefor, to become an equal heir in the estate of my 

husband with his children, who are the parties to the second part in this 

deed ”"—Held, 1. That the deed creates no interest in the husband or his 

personal representattive, but vests the property in M. A. T. and W. F. T. 

the children of the husband. 2 That the deed is supported by a suffi- 
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cient consideration. 3. That the deed is not void for uncertainty in the 
description of the property. 4. That the delivery of the deed was a suffi- 
cient delivery of the property. 











Error to the Circuit Court of Perry. Before the Hon. S. 
Chapman. 


Tis was an action of detinue, brought by the plaintiff, as 
executor of Henry Trippe, deceased, against the defendant as 
administrator of Mary A. Trippe, deceased, to recover the 
possession of four slaves. By a bill of exceptions found in 
the record, it appears, that after the plaintiff had adduced 
proof tending to show the possession of the slaves in contro- 
versy, by said Henry, during his life time, and by the plain- 
tiff as his executor, since his death, until dispossessed of 
them by defendant, the defendant introduced an antenuptial 
contract entered into between said Henry and Mary A., then 
Mary A. Harris, and Rowe Harris, the trustee therein, 
which provides, that “‘ whereas, the said Mary is possessed, 
or entitled by inheritance, or otherwise, to certain property, 
consisting of lands, slaves, &c., and the said Henry having 
agreed, that if the said marriage shall take effect, then, not- 
withstanding the same, the said Henry, his executors, heirs, 
and assigns, shall not, and‘will not, have any right, or title 
to any part of the said property, to which said Mary is, or 
may be possessed of, or entitled to, in any wise or manner 
whatsoever, but the same shall remain and be the separate 
property and estate of her, the said Mary, now this indenture 
witnesseth, that for the purpose of making the said agree- 
ment effectual, and preserving the property to the said Mary, 
and for her separate use, so that the same shall not be in the 
power, or disposal of the said Henry, he, the said Henry, 
doth for himself, his executors and administrators, covenant 
to and with the said Rowe Harriss, &c., that notwithstand- 
ing the said intended marriage, all the estate and property of 
her, the said Mary, shall be recognized and taken as a dis- 
tinct and separate estate, of and from the estate of him, the 
said Henry, and be no wise subject or liable for his contracts, 
or the payment of his debts, and the labour and increase that 
shall hereafter be gotten or gained from the said slaves, and 
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their increase shall be employed or disposed of in such man- 
ner, and for such purposes, as is hereinafter mentioned, to 
wit: that the increase of the female slaves shall be and re- 
main the distinct and separate estate of the said Mary, and 
the labor and services of the said slaves shall be under the 
control and for the benefit of the said Henry, during the 
joint lives of them, the said Henry and the said Mary, and 
all the separate and distinct estate before described, or allot- 
ted to the said Mary, and the natural increase thereof, shall 
be had, taken, held or possessed from and after the decease, 
of him, the said Henry, or of the said Mary, in case she 
should die first, by such person or persons, and for such use 
or uses as she shall at any time or times hereafter, during her 
life, remit, order or dispose of the same, or any part thereof, 
either by her last will and testament, or by any writing what- 
ever, signed with her hand in the presence of two or more 
witnesses, and that the said Henry, doth for himself, his 
heirs, executors and administrators, covenant to and with the 
said Rowe Harris in manner following, to wit: that he, the 
said Henry, will permit and suffer the said Mary to give, 
grant and dispose of her separate estate as she shall think fit, 
by will or otherwise, as above mentioned, §c. And the 
said Mary, in consideration of one dollar, to her in hand 
paid, and for the consideration and purposes before mention- 
ed, doth hereby sell, transfer and convey, and confirm unto 
the said Rowe Harris, and his heirs and assigns, all the 
right, title, claim and interest of her, the said Mary, in and 
to the effects and property which she now is, or may hereaf- 
ter become entitled to, from the estate of Henry Harris, de- 
ceased, and all property of every description which she is, or 
may be entitled to by inheritance or otherwise, whatever. 
In trust, nevertheless,” &c. It also appears that Henry 
Trippe, whilst he had the possession of said slaves, admitted 
that he held them in right of his wife, as her separate estate, 
and not.as his own property, and that the plaintiff also, whilst 
they were in his possession, recognized her right to them as 
her separate estate. It further appears, that a few hours be- 
fore the death of said Henry Trippe, the said Mary A. exe- 
cuted a deed to Martha A. and William F. Trippe, children 
of the said Henry, by a former marriage, by which, in con- 
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sideration of the provision made for her in the will of said 
Henry, made on the same day, she gave to them “all the 
property that she held in her separate right,” &c., and which 
concludes with the following stipulation, “said property, 
both real and personal, is hereby fully and freely incorporat- 
ed with his (Henry Trippe’s) estate, and all manner of con- 
tracts, settlements or legal hindrances, to the attainment of 
that end is hereby waived, I reserving the right, in conside- 
ration hereof, to become an equal heir in the estate of my 
husband, with his children, who are the parties to the second 
part in this deed.” On the day of the execution of this in- 
strument, the said Henry made his will, and therein provided 
for the said Mary A. equally with his said children, but his 
estate has since been declared insolvent. Some of the slaves 
sued for were received as the distributive share of said Mary 
in the estates of Mrs. Dawson, her aunt, and Mrs. Creagh, her 
sister, both of whom died, during the existence of the mar- 
riage between the said Henry and Mary A.; those which came 
from the estate of Mrs. D. were received by said Henry, un- 
der a power of attorney from Rowe Harris, the trustee of 
Mrs. Trippe, and those from the estate of Mrs. C. under a 
power of attorney from the trustee of Mrs. C., authorizing 
the said Henry to receive them from her administrator. 

The. court charged, the jury—1. That the antenuptial con- 
tract vested a separate in the defendant’s intestate, of all the 
property she possessed at the time of the marriage; that if 
the jury believed from the evidence, that it was the inten- 
tion of the parties to include in it any property that Mrs. 
Trippe might afterwards receive, then said property would 
be in the same situation with that possessed by her at the 
time of the marriage, and that in ascertaining that intention, 
the jury could look to the acts and declarations of the par- 
ties. 

2. That the deed to Martha A. and William F. Trippe 
was in accordance with, and a valid exercise of, the power 
reserved to Mrs. Trippe in the antenuptial contract; that it 
was a gift to the children of Henry Trippe, and not to Hen- 
ry Trippe himself; and that the plaintiff, as the executor of 
said Henry, has no right of action under it. 
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To which charges the plaintiff excepted, and now assigns 
them as error. 





A. Gaanam, of Perry, for plaintiff in error. 
Joun & Byron, for defendant. 


CHILTON, J.—This was an action of detinue, by thé 
plaintiff in error, as executor of Henry Trippe, against the 
defendant, as administrator of Mary A. Trippe, to recover 
certain slaves, which the plaintiff insisted were the property 
of his testator. 

The question of title mainly depends upon the construé- 
tion of the documentary evidence offered upon the trial, and 
which is set out in a bill of exceptions, namely—1. An ante- 
- tuptial agreement, entered into between the plaintiff’s testa- 
tor and the intestate of the defendant, before the solemniza~- 
tion of the rights of matrimony between them. 2. A sub- 
sequent deed by the wife, executed contemporaneously with 
the will of the husband, disposing of her interest in the pro- 
perty. 

It is insisted by the plaintiff in error, that the antenuptial 
agreement only bound the property which Mrs. Trippe, then 
Miss Harris, had in her possession, and did not embrace the 
property which descended upon her from her aunt, Mrs. Daw- 
son, and her sister, Mrs. Creagh, which was acquired subse- 
quent to the execution thereof. This construction is not 
wattanted by the terms of the agreement, which very expli- 
citly provides, that her intended husband shall take no right 
or title to any part of the property of which she is, or may 66 
. possessed, or entitled to in anywise or manner whatsoever. 
And in another part of the same instrument, she convéys to 
the trustee, Rowe Harris, “all the right, title, claim, and it~ 
terest of her, the said Mary A. Harris, in and to the effects 
and property to which she now is, or may hereafter become 
éntitled from the estate of Henry Harris, deceased, and alt 
property of every description to ywhich she is, or may be en- 
titled by inheritance or otherwise whatever.” It would bé 
difficult to use language more explicit, and more appropriate 
to exclude the husband’s representative from any patticipa- 
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tion in property which should thereafter accrue to the wife 
by descent, than is here employed, when construed in con- 
nection with the other portions of the instrument conveying 
the same to a trustee, the said property to be and remain the 
separate property of the wife—in nowise subject to his con- 
tracts, or liable to the payment of his debts. ‘The labor and 
services of ,the slaves are to be under the control of said 
Henry, her intended husband, after the consummation of the 
marriage, during their joint lives. The increase of the fe- 
male slaves to remain her separate property, and upon the 
death of either of the parties, the property so limited shall 
vest in the person to whom said Mary shall, by deed, will, 
or other writing, signed by her in the presence of two or 
more witnesses, order, §c. 
_. Under the state of the case made by the facts set forth in 
the record, it becomes unimportant for us to inquire, wheth- 
er the anticipated acquisition of property by Mrs. Trippe, at 
the time she entered into the antenuptial agreement, “ by in- 
heritance, or otherwise whatsoever,” would embrace the pro- 
perty which was subsequently acquired as her share from the 
estates of Mrs. Dawson and Sarah Creagh. The rule of 
law in respect to such agreements, undoubtedly is, that no- 
thing is embraced which is not within the view and contem- 
plation of the parties at the time of entering into the con- 
tract. Atherly on Mar. Set. 25; 1 Ves. 507; 2 Ib. 304; 
Williams v. Williams, 1 Bro. Ch. Rep. Amer. ed.) 139, mar- 
ginal, p. 152. Perhaps the terms, or ‘otherwise whatsoever,’ 
could not be properly construed to embrace property wnez- 
peetedly obtained, otherwise than by inheritance, nor to the 
earnings of the wife during coverture, which, as against the 
husband’s creditors would be fraudulent. Keith v. Woom- 
bell; 8 Pick. Rep. 211. Nor need we enter into the discus- 
sion as to whether the anticipated interest of the wife by in- 
heritance, was a contingent interest, capable of being assign- 
ed, or a mere possibility, which may not be transferred. The 
record clearly shows, that the husband received and held this 
“property, not as husband, but in strict subordination to the 
right of the wife, which right he continued to recognize up 
to his death, and which his representative has recognized 
Since his decease. So that the husband having asserted no 
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title or dominion over it jure mariti, but having held it as 
the property of the wife, subject to the agreement he had en- 
tered into, her right by survivorship is complete. Johnson v. 
Uren, 3 Stew. Rep. 172; Mayfield v. Clifton, Ib. 372; Bibb 
v. McKinley et al. 9 Por. Rep. 636; Terrell v. Greene et al. 
11 Ala. Rep. 216; 1 Wms. Ex’rs, 557; Wall v. Tomlinson, 
16 Ves. 413; see also, Hill on Trustees, 415. 

In respect to the agreement, it may be sufficient to observe, 
that it is the duty of the court to carry it into effect if its 
provisions be lawful, according to the intention of the par- 
ties, and that the intention of the parties in this case, to 
exclude the husband from any right to the slaves beyond the 
usufruct for the joint lives of himself and wife, is too appa- 
rent from the face of the instrument to need comment. We 
know of no rule of law, and no case has been cited denying 
to the parties before marriage, the right to make such con- 
tract. Hill on Trustees, 408. 

We must presume that the trustee of Mrs. Creagh had a 
right to receive her share of the estate of Mrs. Dawson, as 
there is nothing appearing upon the record to raise a contra- 
ry conclusion, and the representative of Mrs. Creagh deliver- 
ed the property to Henry Trippe, in virtue of a power of at- 
torney, received from such trustee. This property the hus- 
band regarded and held as his wife’s, under the marriage 
contract, and there is no evidence that he held it as a bailee, 
for the trustee, or that either of them so considered it. So 
that, in our judgment, the plaintiff, as executor of Henry 
Trippe, can found no right to recover upon the idea of a bail- 
ment, against the repeated declarations of his testator to the 








contrary. 


By the terms of the antenuptial agreement, Mrs. Trippe 
had the power of disposing of the property by will, or deed, 
signed in the presence of two or more witnesses. The bill 
of exceptions contains a deed of gift from her to Martha and 
Warren F’. Trippe, of all the property which then belonged 
to her, or was her’s in her separate right, at and before the 
marriage with the said Henry. The deed declares, ‘ that- 
said property is hereby fully and freely incorporated with his 
(the said Henry’s) estate, and all manner of contracts, settle- 
ments, or legal hindrances to the attainment of that end, are 
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hereby waived ; I (the said donor) reserving the right, as a 
consideration herefor, to become an equal heir in the estate 
of my husband with his children, who are the parties to the 
second part inthisdeed.” Thisdeed was signed and execute 
ed as the articles of agreement entered into previous to the 
marriage provided, and appears also to have been recorded. 

It is insisted on the part of the plaintiff, that the effect of 

this deed is, to vest the property in the estate of the husband 
in other words, to incorporate it in his estate, so as that af- 
ter the debts of his estate are paid, the balance will remain 
for distribution among his distributees; while the defendants 
contend, that it is void and inoperative, because—1. Made 
without the knowledge of the trustee in the marriage settle- 
ment. 2. There was noconsideration—not a good one, the 
donees being strangers, nor yet a valuable one, the estate of 
the husband being insolvent. 3. There was no delivery of 
the deed, or the property conveyed, &c. 4, For uncertain- 
ty, both as to the grantees and the property sought to be 
conveyed. 
__ As to the first objection, it is only necessary to say, that 
the deed of settlement, which confers the power of appoint- 
ment, does not provide for the concurrence of the trustee in 
the execution of the power. And in the absence of such 
power reserved in the deed, the wife being vested with a sep- 
arate estate, might, notwithstanding the intervention of a 
trustee, dispose of it without his consent, It is proper, where 
@ fund subject to a power is vested in a trustee, that notice 
of the appointment should be served upon him, but this is 
only required to fix the liability of the trustee, in cases where 
he has paid out the fund to a subsequent appointee after such 
notice of the prior appointment. 1 Sug. on Powers, 267; 
Cothway v. Sydenham, 2 Bro. Ch. Rep. 391, Am. ed. 312. 
The case before us involves no such controversy. 

As it respects the consideration for the deed of the wife to 
the husband’s children, we regret that the case is too barren 
of circumstances to enable us to pronounce a satisfactory 
judgment upon it. It was certainly competent for the wife 
to have given her separate estate to the children of her hus- 
band, and the delivery of the deed, as has been frequently de- 
cided by this court, is effectual to vest the property. This 
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delivery we must intend from the language of the bill of ex- 
ceptions, which states that the erecution of the instrument 
was duly proved. But it is insisted, the face of the instru- 
ment shows, that the consideration was to be valuable-—- 
namely, the provision made for the grantor, by her husband, 
in his will of even date with the deed. The provision made 
in the will, is, that the wife take one third of the testator’s 
property, both real and personal, after his debts are paid, and 
some specific legacies are deducted. It is shown that the es- 
tate of Henry Trippe, has been reported insolvent by the 
executor to the orphans’ court, and that the court has so de- 
elared it, and from this it is argued that Mrs. Trippe, or ra- 
ther, her administrator, can obtain nothing from the estate ag 
an equivalent for the deed, and that it is nudum pactum, 
This argument cannot be sustained. The husband is neither 
a party or privy to this deed, so far as we are advised by the 
facts of the case. The deed is to operate as between the 
wife and the children. Asto them it was purely voluntary, as 
the children were to part with nothing in consideration of 
its execution, Upon its delivery, their interest became vest- 
ed, and nothing remained for them todo. In other words, 
the gift was perfected. But allowing that there was an un- 
derstanding, or agreement, between the husband and wife, 
that he would insert in his will the provision which is therein 
made for the wife’s benefit in consideration of the deed, it by 
no means follows that the deed shall be void, because his es- 
tate has been declared insolvent. There is no evidence of 
any fraud on the part of the husband—no importunity, or 
the exercise of undue influence, Indeed the circumstances 
repel the inference of conduct so unnatural ; for in five days 
thereafter, the then flickering lamp of life became extin- 
guished, and it could hardly be supposed, that the last hours 
of his existence should be employed in perpetrating a fraud 
upon the disconsolate partner in his sorrows, to whom he 
committed the custody and education of his orphan daughter, 
and towards whom he entertained the tenderest affection. 
At the arrangement was entered into, perhaps it was im- 
possible to arrive at any certain or satisfactory estimate of 
what would remain after the payment of the husband’s debts. 
Much would depend upon the fluctuation in the value of the 
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property, and its management and preservation, as to wheth- 
era surplus would remain. The provision made by the will, 
must therefore, in the nature of things, have been contingent, 
but as we have seen a contingent interest may be transferred 
by deed, and a fortiori by will, this provision furnished a 
sufficient consideration in law to support the deed. And 
why may we not suppose the wife contracted with a know- 
ledge of the doubtful character of the provision made by the 
will for her? Having no children of her own, nor brothers 
nor sisters, was there any thing unnatural in her desire to 
provide for the infant children of her husband, then shortly 
to be cast upon the world without father or mother? We 
think not. Were the wife complaining, a court of chancery, 
which, while it allows the wife to sell, or even give her sep- 
arate estate to her husband, yet views the transfer with a 
jealous eye, would narrowly scan the transaction, and per- 
haps would set aside the deed, or decree a suitable mainte- 
nance to the wife out of the property. Be this as it may, 
she has gone hence, and so far as we are advised, was satis- 
fied with the deed which she made, at least the record shows 
no effort to repudiate or set itaside. Under such circumstan- 
ces we cannot do otherwise than come to the conclusion, 
that the deed is valid at law, and vests the estate as is there- 
in provided. Clancey’s rights of married momen, 247, et 
seq. and cases cited. The objection as to there being no de- 
livery, we have already noticed; and as to the uncertainty 
complained of, it is sufficient to remark, that a particular de- 
scription of the property is unnecessary. It is enough that 
the grantor in general terms designate the property, so that 
with reasonable certainty it can be identified. This she has 
done in the deed before us, by conveying all the property 
that she held in her separate right, &c. 

We do not, however, agree with the counsel for the plain- 
tiff in error, that the property specified in the deed is so incor- 
porated, or merged in the estate of Henry Trippe, as to belong 
to and form assets in the hands of his executor. The property 
is conveyed to the children, not the husband. They take it, 
not as distributees of the father, but by virtue of the deed, as 
agift from Mrs. Trippe. If she had intended the property to 
vest in her husband, so as to have enabled him to dispose of 
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it by his will, the conveyance of it would most undoubtedly 
have been made to him, as the usual and appropriate mode 
of transfering the title; such not being the case, we cannot 
intend that by the terms, “such property is hereby fully and 
freely incorporated with his estate,” &c., the wife meant to 
vest him or his executor with the title. We think the true 
construction of these expressions, and that which accords 
with the evident intention of the donor is, that her separate 
property should be so identified with whatever estate of the 
husband might remain for distribution, or in the words of 
the deed “incorporated with it,’’ as to form a common fund 
in which she and the two children were to share equally. 
This construction gives effect to each clause in the instru- 
ment, and is the only one which will; and at the same time 
does no violence to the language employed. The legal ef- 
fect of the deed, according to our view, is not to vest any ti- 
tle in the husband, or in his executor, but designates it as a 
fund to be shared equally between Mrs. Trippe and the two 
children, in common with whatever remains of the husband’s 
estate for distribution. 

The charges of the court are substantially in accordance 
with the law as we have above ascertained it, and the judg- 
ment is consequently affirmed. 











BRANCH BANK AT MONTGOMERY v. BROUGHTON 
AND DUPREY. 


1, Where a plaintiff suffers a term to elapse betwen the return of his first 
execution, and the issuance) and delivery to the sheriff of an alias, the 
lien of the first is lost and a junior execution issued and delivered to the 
sheriff, before the alias is sued out, acquires a superior lien. 

2. Although, when property is levied on under an execution and bond is 
given to try the right, it is in the custody of the law, and not subject to 
the levy of other executions, which have not a superior lien, this does not 
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affect the lien of those executions, that have been regularly renewed, on 
the surplus that remains from the sale of the property, after discharging 
the older execution. In such a case, the lien is suspended, not lost. 

3. If a plaintiff in execution, after it has been levied on property of the de- 
fendant, instructs the sheriff to stay further proceedings thereon, this in 
law is constructively fraudulent as against junior judgment creditors, 
whatever the motive may have been which induced the instruction, and 
its lien will be postponed in favor of other executions that have issued and 
been delivered to the sheriff, before the plaintiff sues out an alias. 


as 








Error to the Circuit Court of Barbour. Before the Hon. 
J. D. Phelan. 


Tis was a motion to the court for an application of a 
sum of money in the sheriff’s hands, raised by the sale of a 
slave, as the property of John P. Booth, against whom the 
plaintiff, and each of the defendants in error, had obtained 
judgments and executions. By the record it appears that 
the facts were agreed on, and are as follows: 

1. An execution in favor of Broughton was issued and de- 

livered to the sheriff, on the 24th April, 1847, and an alias on 
the 21st October, 1847. The first of these was returnable 
to October term, 1847, and the other to April term, 1848, of 
the circuit court of Barbour. 
- 2. An execution in favor of Duprey was issued and deliver- 
ed to the sheriff on the 26th April, 1847, and an alias-on the 
25th October, 1847. ‘These executions were returnable to 
the same court that B’s were. 

3. An execution in favor of the bank was issued and de- 
liveréd to the sheriff on the 30th September, 1846, and levi- 
ed on said slave on the 5th October, 1846, and on the 29th 
of the same month, a few days before the return day of the 
execution, the plaintiff instructed the sheriff to stay further 
proceedings thereon. ‘This instruction was given, because 
another execution in favor of the bank, having a superior lien 
had been levied on the same slave, a claim interposed, and 
bond given totry the right of property. An alias was issued 
and delivered to the sheriff on the 22d September, 1847, as 
soon as practicable after the trial of the claim case, and the 
condemnation of the property therein, aud a pluries on the 
14th December, 1847. These executions issued from the 
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circuit court of Montgomery, the terms of which are held it 

May and November. ‘The money in controversy was a sur- 

plus, that remained after discharging the bank execution, un- 

det which the property had been condemned and sold. 

On this state of facts, the court ordered the money to be 
applied to the executions in the order in which they stand ih 
the above statement, to which the bank excepted, and which 
it now assigns as error. 
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Oociran and Sayre, for plaintiff in error. 
Burorp, for defendants. 


CHILTON; J.—We thitik there cah be but little doubt a 
té the correctness of the decision of the eourt below upon the 
faets preseiited. 'The statute declares “ that the lien created 
by the delivery of an execution from a court of record to the 
sheriff, shall continue to bind the property of the defendatit 
as between different judgment creditors in the courts of re- 
cord in this State, in the following manner, viz: If a tétth 
shall elapse after the return of the first execution, before an 
alias shall be sued otit and delivered to the sheriff, the lieh 
ereated by the delivery of the first execution shall be can- 
celed; and of no avail; but if a term shall not have elapsed, 
and the alias shall be delivered to the sheriff before the sale 
of the property under a junior execution in favor of ahothér 
éreditor, the lien shall continue, hotwithstanding such alias 
tfiay not have been delivered until after such junior exééu- 
tion ; but if such alias shall not be delivered until after the 
sale under such junior execution, the lien of the latter will © 
prevail.” Clay’s Dig. 209, § 43. Now, the property of the 
goods of the defendant being bound only from the time the 
writ of execution is delivered to the sheriff, (Clay’s Dig. 208, 
§ 41,) and there having been the lapse of a term between the 
isstiance of the first execution of the bank, which was the 
30th Septeriber, 1846, and the issuance of the second; the 
27th September, 1847; and the executions of Broughton & 
Duprey having been delivered to the sheriff in April, 1847, 
it would seem to follow, from the language of the statute, that 
the lien of the latter executions is superior to that of the bank. 
MeBroom & Turner v. Rives, 1 Stew. Rep. 72; Carey v. 
Vol. 15—17 
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Gregg, 3 Stew. Rep. 433; Mills v. Williams, 2 S. & P. 390; 
Collingsworth v. Horn, 4 Stew. & Porter, 237. 

Let us proceed to inquire whether the levy, and peculiar 
situation of the property, may, notwithstanding this chasm, 
preserve the lien. It appears that after the sheriff had levied 
upon the slave, the proceeds of the sale of which are now in 
controversy, and had indorsed the said levy upon the first 
bank execution, he was instructed by the bank to stay fur- 
ther proceedings under said fi. fa. This instruction was 
given ashort time previous to the return day; and the reason 
for giving such instruction is stated in the record to be, that 
a claim had been interposed, and bond given upon a levy 
made under another fi. fa. of the bank on the same slave. 
It is insisted by the attorney for the bank, that this levy gave 
a prior right of satisfaction which was not affected by the 
instructions, inasmuch as the right to the slave levied upon 
was then being tried under a levy made upon said slave, un- 
der another execution upon a different judgment in favor of 
the bank. 

It has been several times decided by this court, that pro- 
perty levied upon, and for which a claim has been interposed 
under the statute, and a bond given to try the right, pending 
said claim, is in the custody of the law, and not subject to be 
levied upon by other executions not having a prior lien. 
McRea & Augustin v. McLean, 3 Porter’s Rep. 138; Pond 
v. Griffin, 1 Ala. Rep. 678; Rives & Owen v. Wilborne, 6 
Ala. Rep. 45, 48. But it does not follow, that because the 
property is considered in the custody of the law, and conse- 
quently not liable to seizure upon a levy, that the lien of ex- 
ecutions which would be entitled to the surplus which may 
remain after satisfying the execution under which it was con- 
demned, is lost or destroyed. ‘The lien in such case, if exe- 
cutions are regularly kept up, is suspended, not lost. Lang- 
don v. Brumby, 7 Ala. Rep. 52. The property of the defend- 
ant in the execution is not the less his, because a false or un- 
founded claim has been asserted to it by a third party. Upon 
a sale of it by the sheriff, the proceeds will be applied to the 
satisfaction of the oldest liens, and the fi. fa. under which it 
is condemned, may be postponed to an older fi. fa., regularly 
kept up from term to term. 7 Ala. 52, supra. We think it 
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would be an erroneous construction of the statutes which au- 

thorize the replevy of property under attachments, or the trial 

of the right thereto, to hold, that proceedings under them 

should have the effect to interfere with the liens of creditors. . 
Such was not the intention of the framers of these laws, and 

we can readily perceive how the most mischievous conse- 

quences would result from such construction. The right to 

levy and sell is the means which the law affords for rendering 

the lien effectual, and the suspension of this right by the act 

of a third party, over which the creditor had no control, 

ought not—cannot destroy his lien. 

Has the execution of the bank lost its priority from the or- 
der given by the plaintiff to stay all further proceedings un- 
der the execution? ‘This question was so elaborately inves- 
tigated in the case of Wood v. Garey, 5 Ala. Rep. 43, that it 
would be useless again to review the authorities there col- 
lated and commented upon. In that case, a majority of the 
court hold, that to render an execution dormant, or in other 
words fraudulent, there must be some act of the plaintiff in- 
consistent with the pursuit of the defendant by execution to 
obtain satisfaction of the judgment. That the mere delay of 
the plaintiff in not compelling the sheriff to levy and sell, 
will not raise the presumption of fraud; but to produce this 
result, there must be instructions from the plaintiff to delay 
the seizure, or to let the executions sleep in the sheriff’s 
hands. In the case from which I have quoted, the party 
whose execution was sought to be postponed had ordered it 
to be returned a few days before the return day, and the court 
held this did not work a forfeiture of the lien, and could not 
_ be constructively fraudulent. In this case, the plaintiff or- 
dered the sheriff to stop proceedings under his execution, and 
did not issue another fi. fa. until near a year afterwards. 

If the instruction of the plaintiff to stop further proceed- 
ings, after the sheriff had made a levy, is in law construc- 
tively fraudulent as against junior judgment creditors, the 
motive which prompted the instruction is unimportant as af- 
fecting the result. If the act in judgment of law be per se 
fraudulent, the motive, however innocent or benevolent, is 
not the subject of inquiry. Now, in the case above referred 
to, it is stated as the clear result of the adjudged cases, that 
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if the creditor place his execution in the sherifi’s hands, with 
instructions not to levy; or after a levy, to hold it up and not 
ta sall, it will be constructively fraudulent against junior 
judgment creditors, who will thereby obtain the superior lien. 

The case to which we are referred by the counsel for the 
bank, of Power v. Van Buren, 7 Cow. 560, (if it can be con- 
sidered as correctly settling the law as to the motive for de- 
lay,) is not analagous to the case at bar. In that case, the 
sheriff levied upon a quantity of hides in the vats undergoing 
the process of tanning, which could not be taken up and sold 
without sacrificing most of the labor already bestowed upon 
them, with the bark used in tanning, and the sale could not 
have been made with advantage until warm weather in the 
spring. Under such circumstances, the sheriff was instructed 
that there need not be a sale until about the first of May, the 
levy having been made in the previous autumn. The court 
approved the reason given for delaying the sale, and say the 
fi- fa. did not thereby become dormant. In the case before 
us, the sale of the slave levied upon is not postponed to await 
the decision of the court upon the former levy, but all further 
proceeding under the execution is stopped, so that if the de- 
fendant had been possessed of never so much property, or had 
acquired such property before the return day of the writ, the 
sheriff could not, without a violation of his instructions, have 
proceeded. ‘The books abound with authorities to show that 
such instructions or interference on the part of the plaintiff 
will postpone the lien to junior executions. See Kempland 
v. McCauley, Peake, 66; United States v. Conyngham et al. 
4 Dallas, 358; Berry v. Smith, 3 Wash. O. C. Rep. 60; J. 
é& B. Knomer v. Barnard et al. 6 Hill’s Rep. 377; Keelog v. 
Griffin, 17 Johns. Rep. 274; Benjamin v. Smith, 4 Wend. 
Rep. 336; s. c. 12 Wend. Rep. 405; Loverick v. Crowden, 
8B. & C. 132. 

The case of Rankin & Shatzell v. Scott, 12 Wheat. Rep, 
177, has no application to the case before us. In that case, 
the controversy was between different purchasers of real es- 
tate bound by judgments ; the land was sold under the junior 
judgment, and afterwards a sale was made under the older 
judgment, and it was held that the last sale under the statute 


of Méissous¢ passed the paramount title. The question here 
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is not mere delay in proceeding to sell, but the plaintiff has 

actively interfered and stopped all proceedings under his exe- 

cution, and under the circumstances, we cannot do otherwise 

than consider the execution as though it had not existed, and 

as having no influence upon the lien. 

It is further insisted, that although the sheriff had no right 
to levy upon the property, yet as he did make the levy under 
the bank execution, this confers a lien, notwithstanding the 
instruction to stop further proceeding, and the intervening 
lapse of aterm. Now it would seem necessarily to follow, 
that if the sheriff had a right to seize the property, by virtue 
of the execution, it must be for the purpose of disposing of it 
according to the mandate of the writ. ‘The levy properly 
made, vests a qualified property in chattels in the sheriff, and 
he is bound by law to dispose of it in satisfaction of the writ, 
unless he is stopped in the execution of his duty in some of 
the modes pointed out by law, or by direction from the plain- 
tiff, If, on the other hand, he became a trespasser by the 
seizure, it was his duty, and we must presume that he dis- 
charged it, in the absence of proof to the contrary, to restore 
the property to the person from whose possession he had 
taken it. If the levy was legal, it follows the sale has been 
prevented by the act of the plaintiff, and according to the 
anthority above referred to, postpones the lien. If illegal, no 
lien could be created by virtue of it, as no authority could 
exist for a sale of the property after the return day of the ex: 
ecution under it. 

Having arrived at the conclusion, that the claim which 
was interposed did not destroy, or in any way change the 
liens of the respective executions, (see Langdon & Co. v, 
Brumby, adm’r, 7 Ala, Rep. 57,) and that a lien attached, 
although the right to levy and make sale of the property was 
suspended, and the bank having forfeited the right to prior- 
ity, as, well by a failure to continue the efficacy of the first 
execution, having permitted a term to elapse, as by the ite 
structions to the sheriff to proceed no further after a levy was 
made, it follows that the executions of the defendants im ers 
ror, which came to the sheriff's hands in April, 1847, and 
were regularly kept up, overreach the lien of the bank. Rus+ 
sell y. Gibbs, 5 Cow, 390. Let the judgment be affirmed. 
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THE COMMISSIONERS OF ROADS AND REVENUE 
OF TALLADEGA COUNTY v. THOMPSON. 


1. The commissioners’ court of roads and revenue of a county is the proper 
defendant in a controversy involving the legality of its proceedings in the 
establishment of a new road, and a writ of error will lie in such case in 
the name of said court. 

2. A judge of the circuit court in this state has the power to grant writs of 
certiorari, returnable to said court, to correct the errors of the commis- 
sioners’ court of roads and revenue in the establishment of a new road, 
and take cognizance thereof. 

3. The record of a court of limited jurisdiction should contain every fact es- 
sential to the validity of its judgment, and when in the record of the com- 
missioners’ court of roads and revenue in reference to the establishment 
of a new road, it does not appear, that thirty days notice of the applica- 
tion had been given, a decree establishing such road is erroneous,‘and 
properly quashed at the instance of a party injured thereby. 


Error to the Circuit Court of Talladega. Before the Hon. 
George W. Stone. 


T'nis case arose out of the action of the Commissioners’ 
Court of Roads and Revenue on an application for a new road. 
It appears by the record that at a special term of said com- 
missioners’ court, held on the 21st February, 1847, on a pe- 
tition filed for that purpose, said court appointed a jury of re- 
view on the proposed road, and that at the regular May term 
of said court, the jury reported in favor of the road, and de- 
signated its route, &c., whereupon the court ordered it to be 
opened and established, and appointed an overseer thereof ; 
that on the 12th of August, 1847, the defendant in error pre- 
sented to the Hon. G. W. Stone, judge of the ninth judicial 
circuit, a petition for a certiorari and supersedeas, to restrain 
said overseer from carrying said order into effect, in which 
she alledges, that the said road, as marked out, will pass 
through her premises, and will greatly lessen their va- 
lue, é&c., and that the proceedings of said commissioners’ 
court in the matter are irregular, illegal, and void, &c.; that 
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said certiorari and supersedeas were awarded according to 
the prayer of the petitioner, returnable to the circuit court of 
Talladega county ; that on the return thereof, the said com- 
missioners’ court appeared by attorney, was on its own mo- 
tion made a party to the record, and admitting the facts stat- 
ed in the petition, moved to dismiss it, which motion the 
court overruled, and thereupon gave judgment in favor of 
the defendant in error, quashing and vacating the orders of 
said commissioners’ court, appointing the jury of review and 
establishing said road. The record of the commissioners’ 
court appended to the transcript, does not show that thirty 
days’ notice of the application for the road was given. 

The ruling and judgment of said circuit court is now as- 
signed as error, and at the same time a motion is made by de- 
fendant to dismiss the writ of error. 








L. E. Parsons, for plaintiff in error. 

1. The circuit court should have dismissed the certiorari, 
because it was not sued out in the name of the State ez rel, 
&c. Moore v. Hancock, 11 Ala. 248. 

2. The action of the court of roads and revenue cannot be 
reviewed when its subject is a public road. 11 Ala. 247. 
The whole subject is specially committed to them by the 
statute. Dig. 507,4§ 3. If an individual is injured, he is 
entitled to damages, and damages only. Dig. 507, $5; 3 

* Porter, 412. 

3. The proceedings in the commissioners’ court are legal, 
as disclosed by the record. That court has the entire control 
of the whole subject ; and every thing will be presumed in 
favor of its proceedings. It is not necessary the record should 
recite, that notice was given; that the jury of review were 
sworn according to law, and-that they were citizens of the 
county, &c. &c. These things will be intended in favor of 
their proceedings, because the act which gives.this jurisdic- 
tion is public and general, and this court must take notice 
of it. 


Rice and Morean, for defendant in error. 
1. The writ of error should be dismissed. The commis- 
sioners’ court of Talladega county, eo nomine, is not a corpo- 
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ration ; nor is it such a person as can sue out a writ of error. 
There is no responsibility for costs, and the unauthorized act 
of the court does not bind the people of the county. 

2. The commissioners’ court is a mere judicial tribunal, 
and cannot have any possible interest as a court, in the opeti- 
ing ofaroad. No one can maintain a writ of error who is 
not personally interested in the case. The Commonwealth 
v. Dudley, 5 Monr. 21; See U. S. Dig. Sup. vol. 1, p. 640, 
$ 264; Alling v. Stutton, 16 Conn. 436; Tidd’s Prac. 1063. 
It is clear that the commissioners’ court are not aggrieved by 
the action of the circuit court. 

3. The commissioners’ court is of limited jurisdiction, de- 
fiving its power from the statutes alone ; every fact essential 
to is jurisdiction must appear on the record: This jurisdié- 
tion is conferred by the act of 1836, (Clay’s Dig. 507, § 3,) 
and none of the requisites of the law were complied with. 

4. The record does not show what persons applied for the 
order to open the road. It does not show that thirty days’ 
public notice was given, as is provided by law; nor indeed, 
that any notice was given. Commonwealth v. Coombs, 2 
Mass. 489; same v. Cambridge, 7 Mass. 1658. 

5. The jury should have been sworn before they made the 
review. The statute cannot be regarded as merely direoto- 
ty ; such a construction would defeat the comimon law rule, 
that a cause cannot be submitted to a jury until they are 
sworn. 

6. The circuit court had the authority on a ceftiorari, to 
quash the proceedings of the commissioners’ court. Bur- 
tows v. Nandiver et al, 3 Ohio, 383, is a case in point. The 
petition, which is admitted to be true, shows, that Sabia 
Thompson is directly interested in the proceedings of the cotti- 
missioners’ court. 








CHILTON, J.—The questions for our decision are—1. 
‘Gan this writ of error lie in the name of the commissioners’ 
court? 2. Can the action of that court be reversed on ééréé- 
orart by petition of an individual showing injury to his pri- 
vate property by the action of the court? 3. If the cireuit 
court had jurisdiction, is the judgment quashing the order 
“establishing the highway erroneous? 
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1. The first question involves the correctness of the order 
passed in the circuit court, allowing the commissioners of 
roads and revenue to be made a party defendant in that 
court. If they were proper parties to resist the petition of 
the defendant in error in that court, it follows, they are enti- 
tled to prosecute the writ of error in this court. The statute 
of 1836, (Clay’s Dig. 507, $ 3,) gives to the respective com- 
missioners’ courts “full power and authority to order and es- 
tablish new roads; to discontinue such as have, or may at 
any time become useless; to alter roads so as to make them 
more useful and convenient, and any order of a commission- 
ers’ court by which a road is recognized as a public road, 
shall in all cases be prima facie evidence of that fact: pro- 
vided, that said court shall in no instance grant an order to 
establish, discontinue, or change a public road, unless the per- 
son or persons petitioning for the same shall have given at 
least thirty days’ notice of the intended application, by ad- 
vertisement at the court house door, and three other public 
places in the county,” &c. The second section of the act 
prescribes the manner in which the new road may be estab- 
lished, or an old one changed, viz: that a jury of seven 
householders shall be appointed by the court, a majority of 
whom may act, who shall be sworn, &c. to lay off and mark 
the proposed road, and report to the court. The third sec- 
tion provides for compensation to the owners of lands, who 
are damaged by the road. The act does not specify any 
mode for revising the action of the commissioners’ court, nor 
designate the persons who may be made parties to a contro- 
versy impeaching the regularity of the proceedings had in 
the commissioners’ courts. But inasmuch as the legislature 
has thought proper to commit to the commissioners of roads 
and revenue full power and authority over the subject of 
ways, we think there is no reason for saying they are not the 
proper party defendant in a proceeding to annul what they 
have ordered. The public, in such proceeding, should have 
some representative, and the commissioners whose acts are 
impeached, and to whom such public interests are confided, 
are, in our opinion, the proper parties to the writ of error. 
The motion to dismiss the writ is therefore overruled. It 
Vol. 15—18 
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seems that the commissioners’ court of roads, &c. have been 
parties defendants to writs of error in this court, and that no 
objection was made. This is at least persuasive to show 
what has hitherto been deemed the correct practice.. See 
Smith v. The Commissioners of Roads, &c. 1 Stew. Rep. 
183; State er rei. Driver et al. v. Commissioners of Roads, 
&c. 3 Porter’s Rep. 412; see also Lawton etal. v. The Com- 
missioners of Highways, 2 Caine’s Rep. 179. 

-. 2. In Moore v. Hancock, 11 Ala. Rep. 245, the question 
is left undecided, whether a certioraré will lie to the com- 
missioners’ court to quash an order changing a public road, 
except it is sued out in the name of the State, upon the rela- 
tion of the party illegally and injuriously affected. The court 
inclined to the opinion that it will not. In England, the 
court of King’s Bench having a general superintendency over 
inferior tribunals, not only may award a certiorari to inferior 
courts, but also to persons invested by the parliament with 
power to decide upon the rights of the citizen, even though 
it is declared their action shall be final. 4 Hawk. 144. The 
writ, though usually granted in the name of the king, might, 
at the discretion of the court, be granted at the suit of the 
party. 1 Bacon’s Ab. 349, 350. The judges of the circuit 
courts have power to issue writs of certiorari returnable to 
the circuit courts, so as to revise the proceedings of inferior 
jurisdictions. Clay’s Dig. 294, § 29. So this court, pos- 
sessing a general supervision over the other courts of the 
State, has power to correct their errors by issuing the proper 
remedial writs. Digest, 285, $ 1; Bell et al. v. Payne & 
Williams, 2 Stew. Rep. 413. Several decisions of this court 
indicate this (the writ of certiorari) as the appropriate reme- 
dy in the case made by the record. Smith v. Comm’ers of 
Roads, &c. 1 Stew. Rep. 183; The Intendent and Council 
of the Town of Marion v. Chandler, 6 Ala. Rep. 900; Ea 
parte Tarleton, 2 Ala. Rep. 35; John, a slave, v. The State, 
1 Ala. Rep. 95; The State ez rel. v. Williams, [b. 342; see 
also Commonwealth v. Coombs, 2 Mass. Rep. 489; Ib. v. 
Hall,8 Pick. Rep. 440; 13 Ib. 195; Lawton v. Commis- 
sioners, é&c. 2 Caine’s Rep. 179; 2 Binn. Rep. 250; 3 Ham. 
Rep. 383; 8 Verm. Rep. 271. We conclude from these and 
other adjudged cases which might be cited, that the circuit 
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court could lawfully take cognizance of this cause by certio- 
rari, and that the commissioners of roads, &c. were properly 
admitted defendants. ‘The act here complained of is a judi- 
cial proceeding, and should not be confounded with the acts 
of corporations possessing legislative, executive or ministe- 
rial powers. See 2 Hill’s (N. Y.) Rep. 14, and cases there 
cited. 

3. It remains to consider whether the judgment of the cirs 
cuit court is correct. ‘The statute above referred to requires 
that thirty days’ notice of the application to establish a new 
road shall be given by advertisement, &c. Until this was 
done, the commissioners had no power to establish the road. 
The record does not show that such notice was given, or that 
any advertisement was made, and therefore fails to support 
the jurisdiction of the court. It is a well settled rule of law, 
that the records of a court of limited jurisdiction should dis- 
cover every fact essential to the validity of its sentences. 
Lister v. Vivian et al. 8 Por. Rep. 375; Blann, guardian, &e. 
v. Grant, adm’r, 6 Ala. Rep. 110; Samuels v. Findley, 7 
Ala. Rep. 634. As the application was not preceded by the 
notice required by the statute, and the defendant in error has 
been enjoined by the order establishing the road, as is shown 
by the statements in the petition for the certiorari, which 
were admitted in the court below to be true, it results that 
there is no error in the judgment quashing the order. In 
Commonwealth v. Coombs, 2 Mass. Rep. 489, it was held by 
the court (Parsons, C. J.) that the proceedings should show 
that notice had been given to the inhabitants of the town, 
and this was one of the grounds on which the proceedings 
were quashed on certiorari. In the Commissioners of Roads 
v. Murray, 1 Rich. Rep. 335, the proprietors of the lands 
over which the road passed, had given their consent to its 
establishment. ‘The act required that three months’ notice 
should be given by the commissioners previous to laying out 
the road, in the settlement through which it was to pass— 
the court held that unless the notice had been given, the 
commissioners had no authority under the act to open the 
road, and to fine the defendant for not working on it. In 
that case, the effort was collaterally to impeach the proceed- 
ings, and one of the resolutions showed that the clerk was 




















140 ALABAMA. 
Commissioners &c. of Talladega co. v. Thompson. 
required “to give the notice required by law of the applica- 
tion to be made to the legislature to lay out said road,’’ &c. 
which was ordered to be laid out about a year after the no- 
tice was required to be given, the order establishing it recit- 
ing, ‘the said road being a part of the road petitioned for 
by this board to the legislature at its last session.’”? The 
court say, “‘the commissioners are public agents, and it is fair 
to presume, when they do an act, that they have complied 
with all the pre-requisites to the exercise of their power.” 
This view was certainly correct under the circumstances of 
that case ; for the regularity of the proceeding could not be 
collaterally impeached, when it was shown that the court 
had jurisdiction. But here the application is to vacate the 
irregular proceedings by a party injured, who propounds her 
interest, and the record does not show she had any opportu- 
nity to protect her interest before the commissioners’ court— 
no notice having been given. We are clearly of opinion that 
it should be affirmatively shown by the proceedings, that 
notice had been given as the statute requires. 
Let the judgment of the circuit court be affirmed. 














